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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-8) 
LICENSE CANCELLATION 


AGENCY: U.S. Customs Service, Department of the Treasury, 
ACTION: General notice. 


SUMMARY: Notice is hereby given that, pursuant to 19 CFR 111.51(a), 
the following Customs broker license has been cancelled due to the 
death of the broker. This license was issued in the New York district. 


Customs broker 


Roland Angel 


License No. 


Dated: January 12, 1995. 


PHILIP METZGER, 


Director, 
Office of Trade Operations. 


[Published in the Federal Register, January 19, 1995 (60 FR 3922)] 
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(T.D. 95-9) 


DELEGATION ORDER RELATING TO TEST OF 
CUSTOMS MANAGEMENT CENTER CONCEPT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of delegation order. 


SUMMARY: This document provides notice that the Commissioner of 
Customs has delegated expanded authority to the Port Directors and 
Fines, Penalties, and Forfeiture Officers in the Districts of San Diego, 
New Orleans, and Mobile with regards to their day-to-day operations in 
order to facilitate prototype testing of Customs Management Center 
(“CMC”) concept. In addition, certain authority of the Regional Com- 
missioners for the Pacific and South Central Regions to respond to sup- 
plemental petitions is delegated to the Fines, Penalties, and Forfeitures 
Regional Coordinators in the Southwest and Southeast Regions. The 
Delegation Order does not eliminate the offices of District Director or 
Regional Commissioner and it does not affect the processing of 
merchandise. 


EFFECTIVE DATE: The delegations are effective as of January 16, 
1995. 


FOR FURTHER INFORMATION CONTACT: Dennis Dore, Office of 
Field Operations, 202-927-6871. 


Dated: January 13, 1995. 


GEORGE J. WEISE, 
Commissioner of Customs. 


[Attachment] 


SUPPLEMENTARY INFORMATION: On January 13, 1995, the Com- 
missioner of Customs approved the following delegation of authority: 


Pursuant to Reorganization Plan No. 1 of 1965, (30 FR 7035), Reorga- 
nization Plan No. 26 of 1950 (3 CFR Ch IID, section 1 of the Act of 
August 1, 1914, as amended 38 Stat. 623 (19 USC § 2), Executive Order 
No. 10289, September 17, 1951 (3 CFR Ch II), and the authority dele- 
gated to me by Treasury Department Order 165, Revised (T.D. 53654, 
19 FR. 7241), as amended, for the period beginning on January 16, 1995 
and ending on September 30, 1995, it is hereby ordered that: 


SEC. 1 SUBJECT to the following exceptions, in addition to the 
district director, any Port Director in the Customs Districts of San 
Diego, California, New Orleans, Louisiana, and Mobile, Alabama is 
authorized to perform all functions required by the Customs Regula- 
tions to be performed by the District Director. This delegation only 
affects areas and ports within the Customs Districts of New Orleans, 
Louisiana; Mobile, Alabama; and San Diego, California. 
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NOTE 1: Where the Fines, Penalties, and Forfeitures Officer of 
New Orleans, Louisiana is mentioned, that individual may per- 
form the function(s) specified for the ports of New Orleans, LA; 
Baton Rouge, LA; Chattanooga, TN; Gramercy, LA; Greenville, 
MS; Knoxville, TN; Lake Charles, LA; Little Rock-North Little 
Rock, AR; Memphis, TN; Memphis, TN; Morgan City, LA; Nash- 
ville, TN; Shreveport-Bossier City, LA; and Vicksburg, MS. 

NOTE 2: Where the Fines, Penalties, and Forfeitures Officer of 
Mobile, Alabama is mentioned, that individual may perform the 
function(s) specified for the ports of Mobile, AL; Birmingham, AL; 
Gulfport, MS; Huntsville, AL; and Pascagoula, MS. 

NOTE 3: Where the Fines, Penalties, and Forfeitures Officer of 
San Diego, California is mentioned, that individual may perform 
the function(s) specified for the ports of San Diego, CA; Andrade, 
CA; Calexico, CA; and Tecate, CA. 


1. Part 10—Articles Conditionally Free, Subject to Reduced Rate, etc.— 
In addition to the district directors, the following decisions and/or 
actions required by Part 10 of the Customs Regulations to be made or 
taken by the district director may be made or taken only by the Port 
Directors of Calexico and Tecate: 


A. §§ 10.31, 10.37, and 10.39—Issues relating to Temporary 
Importation Bonds (TIB). 
B. § 10.183—Issues relating to Blanket certification in each dis- 


trict for importation of civil aircraft parts. 


2. Part 12—Special Classes of Merchandise.—Except as noted, in addi- 
tion to the district directors, the following decisions and/or actions 
required by Part 12 of the Customs Regulations to be made or taken by 
the district director may be made or taken only by the Port Directors in 
Calexico and Tecate: 


A. § 12.8—Settle liquidated damage claims up to $20,000 for 
inspection of meat. Except that authority for settlement of liqui- 
dated damage claims up to $20,000 in the districts of New Orleans 
and Mobile may also be taken by the Fines, Penalties, and Forfei- 
ture Officers in those districts. 

B. § 12.39—Assess liquidated damages for unfair competition. 

C. § 12.42—Receive allegations of importations produced under 
conditions of forced labor. 

D. § 12.45—Report to the United States Attorney regarding 
prison-labor products. 

E. § 12.73—Release a vehicle under bond. 

F. § 12.80—Release a vehicle under bond. 

G. § 12.85—Release a boat under bond. 

H. § 12.91—Release electronic products under bond. 

I. § 12.104c—Make decisions concerning satisfactory evidence 
for importation of cultural property. 

J. § 12.107—Make decisions concerning satisfactory evidence 
for importation of Pre-Columbian Art. 

K. § 12.116, 117—Make decisions concerning release of pesti- 
cides and devices under bond—sampling. 
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L. § 12.122—Make decisions concerning grounds to believe that 
a shipment is not in compliance with the Toxic Substances Control 
Act. 


M. §§ 12.130 and 12.132—Make textile country of origin 
determinations. 


3. Part 18—Transportation in Bond and Merchandise in Tran- 
sit.—§ 18.8—In addition to the district directors, cancellation of liqui- 
dated damages up to $100,000 may only be performed by the Fines, 
Penalties, and Forfeiture Officers in New Orleans and Mobile and the 
Port Directors in Calexico and Tecate. 


4. Part 24—Customs Financial and Accounting Procedure.—Deter- 
mination of approval on a district-wide basis for deferred payment of 
estimated taxes for alcoholic beverages under § 24.4 is not delegated 
under this order. 


5. Part 111—Customs Brokers.—The following decisions and/or actions 
required by Part 111 of the Customs Regulations to be made or taken by 
the district director are not delegated under this order: 


A. §111.22—Authority to grant exemptions from certain 
record keeping requirements. 

B. § 111.54—Authority to act as the “appropriate officer of the 
Customs” within the scope of 19 U.S.C. 1641(d)(2). 

C. § 111.59—Serve the broker with notice that Customs intends 
to take disciplinary action against the broker. 

D. § 111.60-end—Participate in disciplinary proceedings 
against a broker. 

E. Actions under Appendix C to Part 171 of the Customs 
Regulations. 


6. Part 112—Carriers, Cartmen, and Lightermen.—In addition to the 
district directors, the following decisions and/or actions required by 
Part 112 of the Customs Regulations to be made or taken by the district 
director may be made or taken only by the Port Director in Calexico: 
A. §§ 112.11-14—Issuance of authorizations and bonds for car- 
riers between ports. 
B. §§ 112.21-25—Issue a district-wide license for cartmen and 
lightermen. Issue of cartmen and lighterman bond. 
C. § 112.30—Revoke or suspend the license of a cartman or 
lighterman. 
D. § 112.48—Revoke or suspend the identification card for an 
employee of a cartman or lighterman. 


7. Part 113—Customs Bonds.—In addition to the district directors, only 
the Port Director in Calexico may make or take the following decisions 
and/or actions required by Part 113 of the Customs Regulations to be 
made or taken by the district director: 


A. § 113.11—For transactions which affect the District of San 
Diego, the bond may be approved, filed, and maintained for that 
district by the Port Director in Calexico. For transactions which 
affect more than one Customs district, the bond may be filed in any 
district or with the Port Director in Calexico. 
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B. § 113.13—Periodically review each bond filed in the port. 

C. § 113.15—Bonds filed with the Port Director in Calexico will 
remain on file in the offices of that port. 

D. § 113.27—Receive notice from the surety of termination of 
the bonds filed within the Port of Calexico. 

E. § 113.38—Refuse to accept a bond from a significantly delin- 
quent surety operating in the Port of Calexico. 

F. § 113.39—Take the initial steps to remove a surety’s Certifi- 
cate of Authority under Treasury Department Circular 570. 


8. Part 114—Carnets.—§ 114.34—In addition to the district directors, 
only the Port Directors in Calexico and Tecate and the Fines, Penalties, 
and Forfeiture Officers in New Orleans and Mobile are authorized to 
cancel certain liquidated damages against a TIR or ATA Carnet. 


9. Part 123—Customs Relations with Canada and Mex- 
ico.—§ 123.9—In addition to the district directors, only the Port Direc- 
tors in Calexico and Tecate may make the decisions regarding the 
manifest discrepancy report. 


10. Part 125—Cartage and Lighterage of Merchandise.—§ 125.72—In 
addition to the district directors, only the Port Directors in Calexico and 
Tecate or the Fines, Penalties, and Forfeiture Officers in New Orleans 
and Mobile may cancel liability for liquidated damage claims against 
the bond of a cartman or lighterman, up to $100,000. 


11. Part 128—Express Consignments.—§ 128.11-12—Authority to act 
on applications for an express consignment carrier or a hub facility is 
not delegated under this order. 


12. Part 132—Quotas.—§ 132.14—In addition to the district directors, 
only the Port Directors in Calexico and Tecate may assess claims for liq- 
uidated damages under the importer’s bond for quota violations. In 
addition to the district directors, only the Port Directors in Calexico or 
Tecate and the Fines, Penalties, and Forfeiture Officers in New Orleans 
and Mobile may cancel claims for liquidated damages under the import- 
er’s bond for quota violations. 


13. Part 134—Country of Origin Marking.—In addition to the district 
directors, the following decisions and/or actions required by Part 134 of 
the Customs Regulations to be made or taken by the district director 
may be made or taken only by the Customs officers specified: 


A. § 134.34—Granting extensions of the date for liquidation of 
entries subject to repacking may only be made by the Port Direc- 
tors in Calexico and Tecate. 

B. § 134.54—Assessment of liquidated damages for marking or 
attendant redelivery violations may only be made by the Port 
Directors in Calexico and Tecate. Mitigation of liquidated damages 
for marking or attendant redelivery violations may be made by the 
Port Directors in Calexico and Tecate and the Fines, Penalties, and 
Forfeiture Officers in New Orleans and Mobile. 
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14. Part 141—Entry of Merchandise.—In addition to the district direc- 
tors, the following issues and/or actions required by Part 141 of the Cus- 
toms Regulations to be made or taken by the district director may be 
made or taken only by the Customs officers specified: 


A. § 141.15—Acceptance of a bond for production of a bill of lad- 
ing may also be made by the Port Directors in Calexico and Tecate. 

B. § 141.90—Approval of the entered tariff classification, rate of 
duty, value, and estimated duties may also be made by the Port 
Director in Calexico. (Also see § 141.103.) 


15. Part 142—Entry Process.—Except as noted, in addition to the dis- 
trict directors, the following decisions and/or actions required by Part 
142 of the Customs Regulations to be made or taken by the district 
director may be made or taken only by the Port Directors in Calexico 
and Tecate: 


A. § 142.4—Determination for waiver of surety or cash deposit 
at time of entry. 

B. § 142.13—Special authority to require that entry summary 
documentation and estimated duties be deposited prior to release 
of the merchandise. 

C. § 142.15—Assessment of liquidated damages for failure to 
file timely entry summary. In addition, such decisions may also be 
— by any port director in the districts of New Orleans and 
Mobile. 

D. § 142.17a—Authority to permit one consolidated entry sum- 
mary by a broker for multiple consignees. 

E. § 142.2i—Discretion to release certain merchandise under a 
special permit for ID in accordance with 19 U.S.C. § 1448. 

F. § 142.27—Authority to make demand for liquidated damages 
where the documentation requirements of this part are not met. 


16. Part 143—Special Entry Procedures.—§ 143.11—In addition to the 
district directors, only the Port Directors in Calexico and Tecate may 
approve certain merchandise for appraisement entry without the com- 
missioner’s approval. 


17. Part 146—Foreign Trade Zones—The following decisions and/or 
actions required by Part 146 of the Customs Regulations to be made or 
taken by the district director are not delegated under this order: 


A. Throughout this part—Exercise the approval required of the 
district director. 

B. § 146.2—Be in charge of a foreign trade zone as the represen- 
tative of the FTZ Board. 

C. § 146.6—Receive and act upon a request to activate a zone or a 
zone site. 

D. § 146.7—Approve or disapprove zone changes. 

E. § 146.81—Assess fines for violation of the FTZ laws and regu- 
lations by a grantee, officer, agent, operator, or employee of the 
zone. 

F. § 146.82—Suspend for cause the activated status of a zone or 
zone site of a lesser privilege granted to the zone or zone site under 
the regulations. 
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G. § 146.83—Recommend to the FTZ Board that the privilege of 
establishing, operating, and maintaining a zone or subzone be 
revoked for willful and repeated violations of the Act. 


18. Part 151—Examination, Sampling, and Testing of Merchandise.— 
Note that authority to approve certain non-emergency operations still 
requires the written approval of Commissioner of Customs as well as 
that of the port director. 


19. Part 152—Classification and Appraisement of Merchan- 
dise.—§§ 152.103, 152.105, 152.105, and 152.106—Authority to make 
valuation decisions is not delegated by this order. 


20. Part 158—Relief from Duties on Merchandise Lost, Damaged, Aban- 
doned, or Exported.—In addition to the district directors, allowances 
for lost, damaged, abandoned, or exported merchandise required to be 
shown to the satisfaction of and approved by the district director may 
also be shown to the satisfaction of only the Port Director in Calexico. 


21. Part 159—Liquidation of Duties.—In addition to the district direc- 
tors, the following decisions and/or actions required by Part 159 of the 
Customs Regulations to be made or taken by the district director may 
be made or taken only by the Port Director in Calexico: 


A. § 159.12—Authority to extend the one year statutory period 
for liquidation of an entry. 

B. § 159.44—Where it appears that articles may be subject to 
the special duties provided for in 15 U.S.C. § 73 (regarding restraint 
of trade) the specified port director shall report the matter to the 
Commissioner of Customs and await instructions. 

C. § 159.58—Suspend liquidation on merchandise which may 
be subject to antidumping or countervailing duties. 


22. Part 161—General Enforcement Provisions.—§ 161.16—In addi- 
tion to the district directors, any port director in the district of San 
Diego and the Special Agent in Charge, New Orleans are the only par- 
ties who may make a recommendation on an informant’s 19 U.S.C. 
§ 1619 claim to Headquarters. 


23. Part 162—Recordkeeping, Inspection, Search and Seizure.—Except 
as noted, the following decisions and/or actions required by Part 162 of 
the Customs Regulations to be made or taken by the district director, 
are not delegated under this order: 


A. § 162.1d—Issuance of a summons for examination of records 
and witnesses. 

B. § 162.44—Only the port directors in the district of San Diego 
and the Fines, Penalties, and Forfeitures Officers in New Orleans 
and Mobile are authorized to accept a written offer to pay the 
appraised domestic value of property seized and to release the 
property to the owner. 19 U.S.C. § 1614. 

C. § 162.47—The port directors in the district of San Diego and 
the Fines, Penalties, and Forfeitures Officers in New Orleans and 
Mobile may, upon satisfactory proof of financial inability, waive the 
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bond requirement for any person claiming an interest in seized 
property. 

D. § 162.74—Authority to make determinations with regard to 
“prior disclosure” cases. 


24. Part 171—Fines, Penalties, and Forfeitures.—In addition to the dis- 
trict directors, the following decisions and/or actions required by Part 
171 of the Customs Regulations to be made or taken by the district 
director may be made or taken only by the officers noted below: 


A. § 171.21—Mitigation or remission of fines, penalties, and 
forfeitures up to the designated limits of this section may be made 
by any port director in the District of San Diego or by the Fines, 
Penalties, and Forfeitures Officers in New Orleans and Mobile. 

B. § 171.22—The “special classes of cases” specified in this sec- 
tion may be acted upon by any port director in the District of San 
Diego and by the Fines, Penalties, and Forfeitures Officers in New 
Orleans and Mobile. 


§ 171.33—NOTE that in section 2 to this delegation order, decisions on 
supplemental petitions under this section for matters arising in the Dis- 
trict of San Diego will be made by the Fines, Penalties, and Forfeitures 
Regional Coordinator for the Southwest Region. Decisions on supple- 
mental petitions under this section for matters arising in the South 
Central Region will be made by the Fines, Penalties, and Forfeitures 
Regional Coordinator for the Southeast Region. 


25. Part 172—Liquidated Damages.—In addition to the district direc- 
tors, the following decisions and/or actions required by Part 171 of the 
Customs Regulations to be made or taken by the district director may 
be made or taken only by the officers noted below: 


A. § 172.21—Cancellation of a claim for liquidated damages 
incurred when the claim is $100,000, or less may be done by any 
port director in the District of San Diego and by the Fines, Penal- 
ties, and Forfeitures Officers in New Orleans and Mobile. 

B. § 172.22—The additional “special cases” specified in this sec- 
tion which may be acted upon by the district director may be acted 
upon by any port director in the District of San Diego and by the 
en Penalties, and Forfeitures Officers in New Orleans and 
Mobile. 

C. § 172.31—Cancellation of a claim for liquidated damages, 
when it is definitely determined that the act or omission forming 
the basis for the claim did not occur, may be performed by any port 
director in the District of San Diego and by the Fines, Penalties, 
and Forfeitures Officers in New Orleans and Mobile. 


§ 172.33—NOTE that in section 2 to this delegation order, decisions on 
supplemental petitions under this section for matters arising in the Dis- 
trict of San Diego will be made by the Fines, Penalties, and Forfeitures 
Regional Coordinator for the Southwest Region. Decisions on supple- 
mental petitions under this section for matters arising in the South 
Central Region will be made by the Fines, Penalties, and Forfeitures 
Regional Coordinator for the Southeast Region. 








U.S. CUSTOMS SERVICE 9 


26. Part 174—Protests.—In addition to the district directors, the follow- 
ing decisions and/or actions required by Part 174 of the Customs Regu- 
lations to be made or taken by the district director may be made or 
taken only by the Port Directors in Calexico and Tecate: 


A. § 174.11—“Matters subject to protest” include decisions of 
the Port Directors in Calexico and Tecate. Protests may continue to 
be filed with any port director. 


B. § 174.22—Review of accelerated protests. 
NOTE: Under § 174.24, one of the criteria for “further review” of 
a protest is an inconsistent decision in any district with respect to 
the same or substantially similar merchandise. That criteria is 
extended to an inconsistent decision by the Port Directors in Calex- 
ico and Tecate as though those individuals were district directors. 


27. Part 176—Proceedings in the Court of International 
Trade.—§ 176.1—Notice of the protest is served upon the district or 
port director making the decision protested. 


28. Part 191—Drawback.—In addition to the district directors, the fol- 
lowing decisions and/or actions required by Part 191 of the Customs 
Regulations to be made or taken by the district director may be made or 
taken only by the Port Directors in Calexico and Tecate: 


A. § 191.53—Exporter’s summary is a drawback procedure for 
which permission is not being delegated by this order. 


B. § 191.62—Drawback claims may be filed only with the speci- 
fied port directors. 

C. § 191.136—When a bill of lading is required for completion of 
a claim that merchandise was exported from continuous Customs 
custody, only the specified port directors may accept a statement 
setting forth the reasons for failure to produce the bill of lading. 

D. § 191.141—Procedures for “same condition” (now “unused”) 
and rejected merchandise drawback may only be exercised by the 
specified port directors. 


SEC. 2 (A) The authority of the Regional Commissioner, Pacific 
Region, under 19 CFR § 171.33 to consider and grant relief on supple- 
mental petitions for the District of San Diego, for the pendency of this 
delegation order is hereby vested in the Fines, Penalties, and Forfei- 
tures Regional Coordinator for the Southwest Region. The authority of 
the Regional Commissioner, South Central Region, under 19 CFR 
§ 171.33 to consider and grant relief on supplemental petitions, for the 
pendency of this delegation order, is hereby vested in the Fines, Penal- 
ties, and Forfeitures Regional Coordinator for the Southeast Region. 

(B) The authority of the Regional Commissioner, Pacific Region, 
under 19 CFR § 172.33 to consider and grant relief on supplemental 
petitions for the District of San Diego, for the pendency of this delega- 
tion order, is hereby vested in the Fines, Penalties, and Forfeitures 
Regional Coordinator for the Southwest Region. The authority of the 
Regional Commissioner, South Central Region, under 19 CFR § 172.33 
to consider and grant relief on supplemental petitions, for the pendency 
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of this delegation order, is hereby vested in the Fines, Penalties, and 
Forfeitures Regional Coordinator for the Southeast Region. 

SEC. 3 Pursuant to 19 CFR § 101.2, action by any person pur- 
suant to the authority contained in this Delegation Order shall be valid 
despite the existence of any statute or regulation, including any provi- 
sion of the Customs Regulations, which provides that such action shall 
be taken by some other person. Any person acting under this delegated 
authority shall be deemed to have complied with any statute or regula- 
tion which provides or indicates that it shall be the duty of some other 
person to perform such action. 

Consistent with Customs commitment, as set forth in the Federal 
Register of August 16, 1994 (at page 41993), these delegations shall not 
affect the processing of merchandise. 

GEORGE J. WEISE, 
Commissioner of Customs. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, January 18, 1995. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF PLASTIC PIPETTES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625, Tariff Act cf 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is revoking two rulings pertaining to the tariff classifica- 
tion of plastic pipettes under the Harmonized Tariff Schedule of the 
United States (HTSUS) Notice of the proposed revocations was pub- 
lished December 7, 1994, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: This decision is effective for merchandise entered 


or withdrawn from warehouse for consumption on or after April 3, 
1995. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Met- 
als and Machinery Classification Branch, (202) 482-7030. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 7, 1994, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 28, Number 49, proposing to revoke New York Ruling 
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Letters (NYs) 874506, dated May 20, 1992, and 882589, dated March 17, 
1993, which held that plastic pipettes were classifiable under subhead- 
ings 3926.90.90 (the 1992 precursor to subheading 3926.90.95, 
HTSUS) and 3926.90.95, HTSUS, respectively, which provide for: 
“[o]ther articles of plastics and articles of other materials of headings 
3901 to 3914: [o]ther: [o]ther.” No comments were received pertaining 
to this issue. 

Pursuant to sectlon 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs is revoking NYs 874506 and 882589 to reflect the proper clas- 
sification of the plastic pipettes under subheading 8479.89.90, HTSUS, 
which provides for: “[mJachines and mechanical appliances having 
individual functions, not specified or included elsewhere in this chap- 
ter; parts thereof: [o]ther machines and mechanical appliances: [o]ther: 
[o]ther.” Headquarter Ruling Letter (HQ) 957301 revoking NY 882589 
is set forth in Attachment A to this document. HQ 957302 revoking NY 
874506 is set forth in Attachment B to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 


Dated: January 12, 1995. 


JAMES A. SEAL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, January 18, 1995. 


CLA-2 CO:R:C:M 957301 DWS 
Category: Classification 


Tariff No. 8479.89.90 
Mr. CHARLES M. COLEMAN 


COLEMAN LABORATORIES CORP 
955 Washington Road 
Pittsburgh, PA 15228 


Re: Revocation of NY 882589; plastic pipettes; explanatory note 84.79; mechanical 
appliances; Chapter 39, Note 2(0); 3926.90.95. 


DEAR Mr. COLEMAN: 

This is in reference to NY 882589, issued to you on May 10, 1993, by the Area Director of 
Customs, New York Seaport, concerning the classification of plastic pipettes under the 
Harmonized Tariff Schedule of the United States (HTSUS). In the course of ruling on the 
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classification of similar merchandise in another case, we have decided that the holding in 
NY 882589 is incorrect. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (here- 
inafter section 625), notice of the proposed revocation of NY 882589 was published Decem- 
ber 7, 1994; in the CUSTOMS BULLETIN, Volume 28, Number 49. 


Facts: 


The merchandise consists of adjustable plastic pipettes, which are used in laboratory 
procedures to transfer from 0.1 to 5000 microliters of liquids from one vessel to another. 
The pipettes are equipped with removable and disposable points, which prevent direct car- 
ryover from sample to sample. The pipette possesses a plunger which, when pushed down, 
expels air from the tip. Releasing the plunger draws fluid into the tip. The fluid is then 
expelled into a separate vessel by again pushing down on the plunger. A direct-drive 
micrometer controls the volume measured. Precision pistons are used to guarantee accu- 
rate performance throughout each volume range. 

The subheadings under consideration are as follows: 


3928.90.95: [ol]ther articles of plastics and articles of other materials of headings 
3901 to 3914; [o]ther: [o]ther. 


The general, column one rate of duty for goods classifiable under this provision is 
5.3 percent ad valorem. 


8479.89.90: [mJachines and mechanical appliances having individual functions, not 
specified or included elsewhere in this chapter; parts thereof; [o]ther 
machines and mechanical appliances: [o]ther: [o]ther. 


The general, column one rate of duty for goods classifiable under this provision is 
8.7 percent ad valorem. 


Issue: 


Whether the plastic pipettes are classifiable under subheading 3926.90.95, HTSUS, as 
other articles of plastics, or under subheading 8479.89.90, as other mechanical appliances. 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s) GRI 1 provides chat classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

In NY 882589, the Area Director of Customs held that the pipettes were classifiable 
under subheading 3926.90.95, HTSUS. 

It is our position that the process of utilizing the plunger to operate the pipette, and the 
use of pistons to control accuracy, is one that is mechanical. The user must exert force to 
push down the plunger to gather the fluid, then release force to hold the liquid in the 
pipette. 

In understanding the language of the HTSUS, the Harmonized Description and Coding 
System Explanatory Notes may be utilized. The Explanatory Notes, although not disposi- 
tive or legally binding, provide a commentary on the scope of each heading of the HTSUS, 
and are generally indicative of the proper interpretation of these headings. See T.D. 89-80, 
54 Fed. 35127, 35128 (August 23, 1989). In part, Explanatory Note 84.79 (p. 1314); states 
that: 


[t]his heading is restricted to machinery having individual functions, which: 
" (a) is not excluded from this Chapter by the operation of any Section or Chapter 
ote. 
and (b) Is not covered mote specifically by a heading in any other Chapter of the 
Nomenclature. 
and (c) Cannot be classified in any other particular heading of this Chapter since; 
(i) No other heading covers it by reference to its method of functioning, descrip- 
tion or type. 
and (ii) No other heading covers it by reference to its use or to the industry in 
which it is employed. 
or (iii) It could fall equally well into two (or more) other such headings (general 
purpose machines). 
The machinery of this heading is distinguished from the parts of machinery, etc., that 
fall to be classified in accordance with the general provisions concerning parts, by the 
fact that it has individual functions. 
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For this purpose the following are to be regarded as having “individual functions”: 

(A) Mechanical devices, with or without motors or other driving force, whose func- 
tion can be performed distinctly from and independently of any other machine or 
appliance * * *. 

It is our position that the pipettes are properly classifiable under subheading 8479.89.90, 
HTSUS. They are not excluded from chapter 84, HTSUS by any chapter or section notes; 
they are not more specifically classifiable in any other chapter of the HTSUS; and they can- 
not be classified any more specifically in any particular heading of chapter 84, HTSUS. 
Also, the pipettes are mechanical devices with individual functions, as they perform inde- 
pendently from any other machine or appliance. 

Chapter 39, note 2(0), HTSUS, states that: 

[t]his chapter does not cover: 
(o) Articles of section XVI (machines and mechanical or electrical appliances). 

Therefore, because the pipettes are classifiable under chapter 84, HTSUS, and are 
mechanical appliances, they are precluded from classification under chapter 39, HTSUS. 
Holding: 

The plastic pipettes are classifiable under subheading 8479.89.90, HTSUS, as other 
mechanical appliances. 

NY 882589, dated May 10, 1993, is hereby revoked. In accordance with section 625, this 
ruling will become effective 60 days after its publIcation in the CUSTOMS BULLETIN. Publica- 
tion of rulings or decisions pursuant to section 625 does not constitute a change of practice 
or position in accordance with section 177.10(c)(1), Customs Regulations [19 CFR 
177.10(c)(1). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, January 18, 1995. 


CLA-2 CO:R:C:M 957302 DWS 
Category; Classification 
Tariff No. 3479.89.90 
Mr. IGOR GURO 
4477 Seneca Drive 
Okemos, MI 48864 


Re: Revocation of NY 874506; plastic microdosers or micropipettes; Explanatory Note 
84.79; mechanical appliances; Chapter 39, Note 2(0); 3926.90.95. 


DEAR MR. GuRO: 

This is in reference to NY 874506, issued to you on May 20, 1992, by the Area Director of 
Customs, New York Seaport, concerning the classI fication of plastic microdosers or micro- 
pipettes under the Harmonized Tariff Schedule of the United States (HTSUS). In the 
course of ruling on the classification of similar merchandise in another case, we have 
decided that the holding in NY 874506 is incorrect. Pursuant to section 625, Tariff Act of 
1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization of the 
North American Free Trade Agreement Implementation Act, Pub. L. 103-132, 107 Stat. 
2057, 2186 (1993) (hereinafter section 625), notice of the proposed revocation of NY 
874506 was published December 7, 1994, in the CUSTOMS BULLETIN, Volume 28, Number 
49. 


Facts: 


The merchandise consists of adjustable plastic micropipettes, which are used in labora- 
tory procedures to transfer from one to 2000 microliters of liquids from one vessel to 
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another. The micropipettes are equipped with removable points, the structure of which 
allows sufficient tightness between the points and the micropipette body without the use of 
special gaskets. The micropipette possesses a plunger which, when pushed down, expels air 
from the tip. ReleasIng the plunger draws fluid into the tip the fluid is then expelled intoa 
separate vessel by again pushing down on the plunger. 

The subheadings under consideration are as follows: 


3926.90.95: [o]ther articles of plastics and articles of other materials of headings 
3901 to 3914: [o]ther: [o]ther. 


The general, column one rate of duty for goods classifiable under this provision is 

5.3 percent ad valorem. 

8479.89.90: [mJachines and mechanical appliances having individual functions, not 
specified or included elsewhere in this chapter; parts thereof: [o]ther 
machines and mechanical appliances: [o]ther: [o]ther. 

The general, column one rate of duty for goods classifiable under this provision is 

3.7 percent ad valorem. 


Issue: 


Whether the plastic micropipette are classifiable under subheading 3926.90.95, HTSUS, 
as other articles of plastics, or under subheading 8479.89.90, as other mechanical 
appliances. 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

In NY 874506, the Area Director of Customs held that the micropipettes were classifi- 
able under subheading 3926.90.90, HTSUS, the 1992 precursor to subheading 3926.90.95, 
HTSUS. 

It is our position that the process of utilizing the plunger to operate the micropipette is 
one that is mechanical. The user must exert force to push down the plunger to gather the 
fluid, then release force to hold the liquid in the micropipette. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes, although 
not dispositive or legally binding, provide a commentary on the scope of each heading of the 
HTSUS, and are generally indicative of the proper interpretatIon of these headings. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 22, 1989). In part, Explanatory Note 84.79 
(p. 1314) states that: 


[t]his heading is restricted to machinery having individual functions, which: 
ie (a) Is not excluded from this Chapter by the operatIon of any Section or Chapter 
ote. 
and (b) Is not covered more specifically by a heading in any other Chapter of the 
Nomenclature. 
and (c) Cannot be classified in any other particular heading of this Chapter since: 
(i) No other heading covers it by reference to its method of functioning, descrip- 
tion or type. 
and (ii) No other heading covers it by reference to its use or to the industry in 
which it is employed. 
or (iii) It could fall equally well into two (or more) other such headings (general 
purpose machines) 
The machinery of this heading is distinguished from the parts of machinery, etc., that 
fall to be classified in accordance with the general provisions concerning parts, by the 
fact that it has individual functions. 
For this purpose the following are to be regarded as having “individual functions”: 
(A) Mechanical devices, with or without motors or other driving force, whose func- 
tion can be performed distinctly from and independently of any other machine or 
appliance * * *. 

It is our position that the micropipettes are properly classifiable under subheading 
8479.89.90, HTSUS. They are not excluded from chapter 84, HTSUS, by any chapter or 
section notes; they are not more specifically classifiable in any other chapter of the HTSUS; 
and they cannot be classifled any more specifically in any particular headIng of chapter 84, 
HTSUS. Also, the micropipettes are mechanical devices with individual functions, as they 
perform independently from any other machine or appliance. 
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Chapter 39, note 2(0), HTSUS, states that: 
[t]his Chapter does not cover: 
(o) Articles of section XVI (machines and mechanical or electrical appliances). 

Therefore, because the micropipettes are classifiable under chapter 84, HTSUS, and are 
mechanical appliances, they are precluded from classification under chapter 39, HTSUS. 
Holding: 

The plastic micropipettes are classifiable under subheading 8479.89.90, HTSUS, as 
other mechanical appliances. 

NY 874506, dated May 20, 1992, is hereby revoked. In accordance with section 625, this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publica- 
tion of rulings or decisions pursuant to section 625 does not constitute a change of practice 
or position in accordance with section 177.10(c)(1), Customs Regulations [19 CFR 
177.10(c)(1)]. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





PROPOSED REVOCATION OF RULING LETTER RELATING 
TO THE TARIFF CLASSIFICATION OF A COMMERCIAL 
GROUNDS KEEPING VEHICLE 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a commercial grounds keeping vehicle. Comments are 
invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before March 3, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, office of RegulatIons and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington DC. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Metals and Machinery Classification Branch, (202) 482-7062. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a commercial grounds keeping vehicle. Comments are 
invited on the correctness of the proposed ruling. 

In Headquarters Ruling letter (HRL) 955081, issued on March 2, 
1994, a commercial grounds keeping vehicle described as a “commer- 
cial mower” was classified under subheading 8433.11.00, Harmonized 
Tariff Schedule of the United States (HTSUS), which provides for har- 
vesting or threshing machinery, including straw or fodder bailers; grass 
or hay mowers; machines for cleaning, sorting or grading eggs, fruit or 
other agricultural produce, other than machinery of heading 8437; 
parts thereof: mowers for lawns, parks or sports grounds: powered with 
the cutting device rotating in a horizontal plane. HRL 955081 is set 
forth as “Attachment A” to this document. 

Customs Headquarters is of the opinion that subheading 8433.11.00, 
HTSUS, does not describe the subject commercial grounds keeping 
vehicle because the vehicle does not meet the tariff description of a 
mower. The tariff description of riding mowers, as provided in the Har- 
monized Commodity Description and Coding System Explanatory 
Notes, states that they consist of a three or four wheeled basic machine 
fitted with a driving seat and a permanently attached cutter. Perma- 
nently attached, according to the ENs, means a cutter that is only 
removed for repair or maintenance. These vehicles do not have a per- 
manently attached cutter or one that is only removed for repair. There- 
fore, the vehicles do not meet the common understanding of a riding 
mower for tariff purposes. 

Customs believes that as imported, the vehicle is described by sub- 
heading 8701.30.50, HTSUS, which provides for tractors (other than 
those of heading 8709): other, because the vehicle essentially hauls or 
pushes other appliances. 

Customs intends to revoke HRL 955081 to reflect the proper classifi- 
cation of the commercial grounds keeping vehicle under this subhead- 
ing. Before taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters Ruling Letter 
(HRL) 956372 revoking HRL 955081 is set forth in “Attachment B” to 
this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: January 13, 1995. 


JAMES A. SEAL, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 2, 1994. 


CLA-2 CO:R:C:M 955081 MMC 
Category: Classification 


Tariff No. 8433.11.00 
DISTRICT DIRECTOR 


US. Customs SERVICE 

300 S. Ferry Street 

Rm. 1001 

Terminal Island, CA 90731 


Re: Protest No. 2704-93-102469; commercial front mowers; EN 84.33; HRL 952244, 
066221. 


DEAR DISTRICT DIRECTOR: 

The following is our decision regarding the request for further review of Protest No. 
2704-93-102469, which concerns the classification of commercial front mowers under the 
Harmonized Tariff Schedule of the United States (HTSUS). 


Facts: 


The protestant, Ford New Holland, Inc. (FNH), has been importing commercial mowers 
from the Ishikawajima Shibaura Machinery Co., Ltd. of Japan, for the past several years. 
These articles are identified as models CM 222, CM 224, CM 272, and CM 274. The first two 
digits refer to the net engine horsepower, and the third digit designates two or four-wheel 
drive. 

According to protestant’s catalogue, all of these models are 4 wheeled riding mowers, 
with a driving seat, a 3 cylinder liquid-cooled rear-mounted diesel engine, power hydro- 
static steering, two forward and two reverse speeds, a front mounted power take off, inde- 
pendent right and left break drums, two pedal foot speed controls, front and rear turf tires, 
drawbar, and a standard two-post foldable rollover protective structure, 

Four different mower decks may be suspended from the cab’s front carriers. They are a 
60 or 72 inch side-discharge mower, a 72 inch rear-discharge mower which, according tothe 
catalogue, keeps clippings off sidewalks and roadways, or a 60 inch flail mower which uses 
cupped blades to shred clippings for better mulching and decomposition. The decks may be 
hydraulically lifted and lowered for ease of transport, servicing and repair. 

Additionally, the catalogue states that the mowers “* * * are designed specifically for 
production mowing”, but “* * * options and attachments are provided that stretch an 
investor’s dollar”. Such options and attachments include, a hydraulically operated grass 
collection system for the side-discharge mowers, a 52 or 62 inch wide heavy-duty two stage 
snow thrower that allows for clearing snow from drives, walkways or parking lots, a60 inch 
front blade for clearing snow or other light-duty blade work and a leaf and debris blower 
which blows air at 260 mph to clear sidewalks, parking lots, and golf greens of litter and 
leaves. 

From the literature, it appears the mowers are designed specifically to mow lawns on 
large estates, commercial grounds, golf courses and the like. 

The mowers were entered under heading 8701, HTSUS, which provides, in pertinent 
part, for tractors. The entries were liquidated under heading 8433, HTSUS, which pro- 
vides, in pertinent part, for grass or hay mowers, on June 4, and 11, 19938. A protest was 
timely filed on August 2, 1993. 

The subheadings at issue are as follows: 


8433.11.00 [hlarvesting or threshing machinery, including straw or fodder balers; grass 
or hay mowers; machines for cleaning, sorting or grading eggs, fruit or other 
agricultural produce, other than machinery of heading 8437; parts thereof: 
[m]Jowers for lawns, parks or sports grounds: [p]owered with the cutting 
device rotating in a horizontal plane. 

8701.90.10 [t]ractors (other than those of heading 8709): [o]ther: [s]uitable for agricul- 
tural use. 

Issue: 


Are the commercial mowers classifiable as tractors or grass mowers? 





U.S. CUSTOMS SERVICE 19 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s), taken in order. GRI 1, HTSUS, states in part that for legal pur- 
poses, classification shall be determined according to the terms of the headings and any 
relative section or chapter notes. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be consulted. The Explanatory Notes (EN), 
although not dispositive, are to be used to determine the proper interpretation of the 
HTSUS. 54 Fed. Reg. 35127, 35128, (August 23, 1989). En 84.33, pg. 1211-1212, states, in 
pertinent part, that: 

(A) [hlarvesting or threshing machinery, including straw or fodder balers; grass or 
hay mowers 
These include: 

(1) (lawn mowers, whether worked by hand or motor driven. They may have a cut- 

ter bar like an agricultural mower, rotary blades which cut the grass against a fixed 
horizontal blade, or a rotating disc with knives on the outer edge * * *. 
[t]his heading also covers lawn mowers, known as riding mowers, consisting of three 
or four wheeled basic machines fitted with a driving seat and having a permanently 
attached cutter, i.e., one which is removed only for repair or maintenance. Since their 
principal function is the mowing of lawns, they remain in this heading even if they 
have a coupling device for hauling or pushing light attachments such as a trailer. 

The protestant argues that since their mowers do not have permanently attached cut- 
ters, they are not lawn mowers, but are instead tractors suitable for agricultural use. We 
disagree. 

En 87.01, pg. 1425, states, in pertinent part, that: 
[t]he heading does not cover propelling bases specially designed, constructed or rein- 
forced to form an integral part ofa machine performing a function suchas lifting, exca- 


vating, levelling, etc., even if the propelling base uses traction or propulsion for the 
execution of this function * * * 


{alsa general rule, propelling bases forming an integral “a of a machine designed for 


handling, excavating, etc., can be distinguished from the tractors of this heading by 
their special constructional features (shape, chassis, means of locomotion, etc.), For 
oaealiag bases of the tractor type, various technical features relating essentially to 
the structure of the complete unit and to equipment specially designed for functions 
other than hauling or pushing should be taken into consideration. 

We are of the opinion that the present articles are designed and intended to operate as an 
integrated unit, a propelling base and a mowing deck, for the principal function of mowing. 
Additionally, the mowers meet the description of lawn mower. 

Despite the EN proviso for permanently attached blades, the models in question are by 
design and function, of the class or kind of machine known as riding lawn mowers or some- 
times lawn tractors. All models in question are 4 wheeled riding towers, with a driving seat. 
While the cutter is not permanently attached, the principal function of the mower is the 
mowing of lawns. The only reason the blade is removable is to accommodate ancillary cou- 
pling devices, which, on occasion, remove snow or blow leaves. Additionally, it appears from 
the pictures in the literature, that the commercial front mowers are designed specifically to 
mow lawns on large estates, commercial grounds, golf courses and the like, and are mar- 
keted to people responsible for mowing those areas. 

This finding is consistent with Headquarters Ruling Letter (HRL) 952244, dated Octo- 
ber 5, 1992. The subject of this ruling, a 92” mower was sold exclusively to sod farms and 
operated with its cutting blades in a horizontal plane, and was powered from the power take 
off of a tractor. It was pulled behind a tractor for the purpose of cutting grass on sod farms. 
The ruling held that the term “lawn” is defined as “ground (as around a house or in a gar- 
den or park) that is covered with grass and is kept mowed. Webster’s New Collegiate Dictio- 
nary, pg. 652 (1977). Because the 92” mower was used to cut lawns it was classified under 
subheading 8433.11.00, HTSUS. See also, HRL 066221, dated February 24, 1982, which 
classified mowers under item 666.10 of the Tariff Schedules of The United States (TSUS), 
the precursor provision to subheading 8433.11.00, HTSUS. Therefore, the articles in ques- 
tion are classifiable under subheading 8433.11.00, HTSUS. 

Holding: 

Models CM 222, CM 224, CM 272, and CM 274 are classifiable under subheading 

8433.11.00, HTSUS, as [hlarvesting or threshing machinery, including straw or fodder bal- 
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ers; grass or hay mowers; machines for cleaning, sorting or grading eggs, fruit or other 
agricultural produce, other than machinery of heading 8437; parts thereof’: [mJowers for 
lawns, parks or sports grounds: [p]owered with the cutting device rotating in a horizontal 
plane, with a general column one duty rate of 4% ad valorem. 
MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 


CLA-2 CO:R:C:M 956372 MMC 
Category: Classification 


Tariff No. 8701.30.50 
Mr. MUNFORD PAGE HALL, II 


Dorsey & WHITNEY 

1330 Connecticut Avenue, N.W. 
Suite 200 

Washington, DC 20036 


Re: HRL 955081 revoked; commercial grounds keeping vehicle; ENs 84.33, 87.01; Chap- 
ter 87, Note 2; HRLs 951506 and 557232; U.S. v. FW. Myers & Co., Inc., James S. 


Baker Imports Co. v. U.S. and [U.S.] v. Boker. 


DEAR MR. HALL: 


This is in reference to the notice issued to you on March 10, 1994, by the District Direc- 
tor, Los Angeles, California, advising you that Protest 2704-93-102469 was denied based 
on Headquarters Ruling Letter (HRL) 955081 dated March 2, 1994, which classified cer- 
tain commercial grounds keeping vehicles under subheading 8433.11.00, Harmonized Tar- 
iff Schedule of the United States (HTSUS), as mowers. We have reviewed this ruling and 
determined that the classification of the articles indicated is incorrect. 

HRL 955081 isaruling on aspeclfic protest. A protest is designed to handle importations 
which have entered the U.S. and been liquidated by Customs. A final determination of a 
protest, pursuant to Part 174, Customs Regulations (19 CFR Part 174), cannot be modified 
or revoked as it is applicable only to the entry protested. Furthermore, Customs lost juris- 
diction over the protested entries in HRL 955081 when notice of denial of the protest was 
received by the protestant. See, San Francisco Newspaper Printing Co. v. United States, 
9 CIT 517, 620 F Supp. 738 (1985). 

However, Customs can modify or revoke a ruling to change the legal principals set forth 
in the protest letter. Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Moderation of the North American Free 
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 60 days after the 
date of issuance, Customs may propose a modification or revocation of a prior interpretive 
ruling or decision by publication and solicitation of comments, in the CUSTOMS BULLETIN. 
Should the proposed revocation decision become final, it will not affect the entry which was 
the subject of Protest 2704—93-102469, but will be applicable to any unliquidated entries or 
future importations of similar merchandise. 


Facts: 


The subject articles are described as 4-wheeled riding vehicles, with a driving seat, a 
3 cylinder liquid-cooled rear-mounted diesel engine, power hydraulic steering, two forward 
and two reverse speeds, a front mounted power take off (PTO), independent right and left 
break drums, two pedal foot speed controls, front and rear turf tires, drawbar, and a stan- 
dard two-post foldable rollover protective structure. 
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Four different mower decks may be suspended from the cab’s front carriers. They are a 
60 or 72 inch side-discharge mower, a 72 inch rear-discharge mower or a 60 inch flail 
mower. The decks may be hydraulically lifted and lowered for ease of transport, servicing 
and repair. 

Additional attachments include, a hydraulically operated grass collection system for the 
side-discharge mowers, a 52 or 62 inch wide heavy-duty two stage snow thrower that allows 
for clearing snow from drives, walkways or parking lots, a 60 inch front blade for clearing 
snow or other light-duty blade work and a leaf and debris blower which blows air at 260 
mph to clear sidewalks, parking lots, and golf greens of litter and leaves. The vehicle is 
—— specifically to aid in the care and upkeep of commercial grounds, golf courses and 
the like. 

The vehicles are identified as models CM 222, CM 224, CM 272, and CM 274. The first 
two digits refer to the net engine horsepower, and the third digit designates two or four- 
wheel drive. 

The vehicles were entered under subheading 8701.90.10, HTSUS, which provides, in 
pertinent part, for tractors suitable for agricultural use. The entries were liquidated under 
subheading 8433.11.00, HTSUS, which provides, in pertinent part, for grass or hay 
mowers. 

The subheadings at issue are as follows: 


8433.11.00 harvesting or threshing machinery, including straw or fodder balers; grass or 
hay mowers; machines for cleaning, sorting or grading eggs, fruit or other 
agricultural produce, other than machinery of heading 8437; parts thereof: 
{mJowers for lawns, parks or sports grounds: [p]owered with the cutting 
device rotating in a horizontal plane. 

8701.90.10 tractors (other than those of heading 8709): other: suitable for agricultural 
use. 

8701.30.50 tractors (other than those of heading 8709): other. 


Issue: 


Are the commercial grounds keeping vehicles classifiable as grass or hay mowers, trac- 
tors suitable for agricultural use or other tractors? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1, HTSUS, states in part that for legal purposes, classifica- 
tion shall be determined according to the terms of the headings and any relative section or 
chapter notes. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be consulted. The Explanatory Notes (EN), 
although not dispositive, are to be used to determine the proper interpretation of the 
HTSUS, T.D. 89-80, 54 Fed. Reg. 35127, 35128, (August 23, 1989). En 84.33, pg. 
1211-1212, states, in pertinent part, that: 


(A) HARVESTING OR THRESHING MACHINERY, INCLUDING STRAW OR FOD- 

DER BALERS; GRASS OR HAY MOWERS 

These include: 

(1) Lawn mowers, whether worked by hand or motor driven. They may havea cutter 

bar like an agricultural mower, rotary blades which cut the grass against a fixed hori- 

zontal blade, or a rotating disc with knives on the outer edge * * *. 

This heading also covers lawn mowers, known as riding mowers, consisting of three or 

four wheeled basic machines fitted with a driving seat and having a permanently 

attached cutter, i.e., one which is removed only for repair or maintenance. Since their 

sar function is the mowing of lawns, they remain in this heading even if they 

ave a coupling device for hauling or pushing light attachments such as a trailer. 
While these vehicles are a four wheeled basic machine fitted with a driving seat, they do 

not have a permanently attached cutter. Instead the vehicles have various attachments, 
some of which are mowers, that are easily exchangeable by attaching each to the vehicle’s 
universal hydraulic mechanism. These attachments are produced and sold separately from 
the vehicles and are not imported with the machine. The mower attachments are in no way 
permanently attached or only removed for repair. Therefore, the vehicles do not meet the 
common understanding of a riding mower for tariff purposes. Because the vehicles can not 
be described as a mower, we must determine if they are described by the tariff term 
“tractor”. 
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Note 2 to chapter 87, HTSUS, states that: 


For the purposes of this chapter, “tractors” means vehicles constructed essentially for 
hauling or pushing another vehicle, appliance or load, whether or not they contain 
subsidiary provision for the transport, in connection with the main use of the tractor, 
of tools, seeds, fertilizers or other goods. 


The term “hauling” is not defined in the HTSUS or the ENs. Terms not defined in the 
HTSUS or in the EN’s are construed in accordance with their common and commercial 
meaning. Nippon Kogasku (USA) Inc. v. United States, 69 CCPA 89, 673 F.2d 380 (1982). 
Common and commercial meaning may be determined by consulting dictionaries, lexicons, 
scientific authorities and other reliable sources. C.J. Tower & Sons v. United States, 
69 CCPA 128, 673 F.2d 1268 (1982). The term “hauling” is defined as “1. To pull or drag 
forcibly. 2. To transport as with a truck or cart.” Webster’s II New Riverside University Dic- 
tionary, (1984). 

Customs is of the opinion that the grounds keeping vehicle has two functions. The 
vehicle’s primary function is to haul the various attachable appliances around the particu- 
lar grounds area requiring attention. The vehicle can perform this function for every 
attachable appliance. In addition to this primary function, the vehicle’s PTO can provide 
power to the individual appliances requiring it. This Is a secondary function because only 
some of the attachments require power while all of them require transport. Because the 
vehicle’s primary function is to haul an appliance it meets the tariff definition of a tractor. 
It is not, however, suitable for agricultural use. 

According to HRL 951506 dated May 29, 1992, the phrase “suitable for agricultural use” 
has been interpreted by the courts as requiring that a tractor be actually, practically and 
commercially fit for such use. U.S. v. FW. Myers & Co., Inc, C.A.D. 1097, 476 F.2d 1377 
(1973). HRL 557232 dated September 28, 1993, states that inJames S. Baker Imports Co. v. 
U.S., 61 Cust. Ct. 305, C.D. 3619 (1969), it was stated that: 


in /U.S.] v. Boker, 6 Ct. Cust. Appls. 248, T.D. 35472, the Court of Customs Appeals 
constructed the word “agriculture” to include only that which provides the okies 
tial requirements of life (food) and comfort (raiment), and not the purely pleasurable 
pursuits. It held that “agriculture” must lead to the production of necessities and not 
that which is essentially pleasurable or ornamental. 


The vehicles’ uses, groomingand caring for lawns, clearing snow and cleaning walkways, 
are not considered agricultural pursuits. These uses do not provide for the substantial 
requirements of life and comfort but rather lead to the production of that which is essen- 
tially pleasurable or ornamental. Therefore, the vehicles are not classifiable as tractors 
suitable for agricultural use. 

Subheading 8701.30.50, HTSUS, provides for other tractors. As the vehicles meet the 
tariff definition of tractors but are not suitable for agricultural use, they are classifiable as 
other tractors. 


Holding: 


Models CM 222, CM 224, CM 272, and CM 274 are classifiable under subheading 
8701.30.50, HTSUS, as tractors (other than those of heading 8709); other, with a column 
one duty rate of 2.2% ad valorem. 

HRL 955081 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO THE TARIFF CLASSIFICATION OF A DAY 
PLANNER 


AGENCY: U.S. Customs Service Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a day planner. Comments are invited on the correctness of 
the proposed ruling. 


DATE: Comments must be received on or before March 3, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W,, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Carlos Halasz, Textile 
Classification Branch, (202) 482-7059. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a day planner. 

In New York Ruling Letter (NYRL) 894586, dated February 25,1994, 
a day planner was classified in subheading 4202.12.2035, Harmonized 
Tariff Schedule of the United States (HTSUS), which provides for 
attache cases, briefcases, and similar containers: with outer surface of 
plastics, other. This ruling letter is set forth in Attachment A to this 
document. 

However, Customs has concluded that the classification of the day 
planner in subheading 4202.12.2035, HTSUS, is in error. Customs is of 
the opinion that the day planner is properly classifiable in subheading 
4820.10.2010, HTSUS, which provides for bound diaries and address 
books. Customs intends to revoke NYRL 894586 to reflect the proper 
classification of the merchandise in subheading 4820.10.2010, HTSUS. 
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Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling revoking NYRL 
894586 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9. Customs Regu- 
lations (19 CFR 177.9) will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: January 11, 1995. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, February 25, 1994. 


CLA-2-42:S:N:N6:341 894586 
Category: Classification 


Tariff No. 4202.12.2035 
Mr. MICHAEL O’NEILL 


O’NEILL & WHITAKER, INC. 
1809 Baltimore Ave. 
Kansas City, MO 64108 


Re: The tariff classification of a vinyl portfolio from China. 


DEAR Mk. O’NEILL: 

In your letter dated January 26, 1994, on behalf of Mead Corporation, you requested a 
tariff classification ruling for a viny! portfolio. 

The sample submitted, identified as Model 47190, “Cambridge Professional Zippered 
Day Planner”, is essentially a vinyl portfolio containing numerous paper inserts (pages) 
divided into several sections each designed to receive certain kinds of written entries or 
notation). The interior also features a file folio (pleated pocket) designed to contain busi- 
ness papers and other related items an additional zippered storage pocket, pen holders and 
credit/business card slots. The exterior is designed with full-width open pockets with 
retractable carrying handles. The case measures approximately 14” x 11” x 2” anditis 
secured by means of a textile zippered closure. 

The applicable subheading for Model 47190, the portfolio of viny], will be 4202.12.2035, 
Harmonized Tariff Schedule of the United States (HTS), which provides for trunks, suit- 
cases, vanity cases, attache cases, briefcases, school satchels and similar containers, with 
outer surface of plastics, other. The duty rate will be 20 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC 
CLA-2 CO:R:C:T 956384 ch 
Category: Classification 


Tariff No. 4820.10.2010 
MARK SANDSTROM, ESQ. 


THOMPSON, HINE AND FLORY 
1920 N Street, N.W. 
Washington, DC 20036-1601 


Re: Revocation of NYRL894586; classification of a day planner; portfolio planner; attache 
case; diary; GRI 3(c). 


DEAR MR. SANDSTROM: 

This is in response to your letter of May 6,1994, on behalf of the Mead Corporation, 
requesting reconsideration of New York Ruling Letter (NYRL) 894586, dated February 
25,1994. In that decision, an article described as the “Cambridge Professional Zippered 
Day Planner” was classified in subheading 4202.12.2035, Harmonized Tariff Schedule of 
the United States (HTSUS), which provides in part for attache cases, briefcases and simi- 
lar containers. 


Facts: 


The submitted sample, style 47190, is described as a day planner and measures approxi- 
mately 14 inches by 11 inches by 2 inches. The article features two exterior flat pockets 
measuring approximately 8 inches by 14 inches, as well as retractable handles and a zipper 
closure. The interior possesses a three ring binder permanently affixed at the spine, with 
an integrated network of tabbed paper inserts which form a daily planning system. The 
planner is comprised mainly of sections for notating appointments, tasks, personal 


information, expenses, telephone numbers and addresses. The binder also includes miscel- 
laneous pre-printed information, a plastic ruler, zippered plastic pouch and a clear plastic 
credit/business card holder. A note pad has been slipped into a pocket located inside one 
interior wall. The opposite interior well features a full wall pocket with tapered gussets. 
The front of this pocket possesses two pen holders, six credit card slots, a business card 
window, a flat zippered pocket and a small gussetted pocket suitable for holding computer 
discs. 


Issue: 

What is the proper tariff classification for the subject merchandise? 
Law and Analysis: 

Heading 4820, HTSUS, provides in part for diaries, notebooks, memorandum pads and 
other articles of stationery, of paper or paperboard. The Explanatory Note (EN) to heading 
4820 states in pertinent part, at page 687, that: 

This heading covers various articles of stationery, other than correspondence goods of 
heading 4817 and the goods referred to in Note 9 to this Chapter. It includes. 
* * ok * co * 

(1) Registers, account books, note books of all kinds, order books, receipt books, 
copy books, diaries, letter pads, memorandum ‘pads, engagement books, 
address books and books, pads, etc. for entering telephone numbers. 

* * * * * * * 

(3) Binders designed for holding loose sheets, magazines, or the like (e.g. 
clip binders, spring binders, screw binders, ring binders), and folders, file 
covers, ( (other than box files) and portfolios. 

* * * * * * * 
8) Book covers (binding covers and dust covers), whether or not printed 
with a oo etc.) ’ ance. 
* * * 
The aia of this ‘ladle may be ial with materials other than paper 
(e.g. leather:, plastics or textile material) and have reinforcements or fit- 
tings of metal, plastics, etc. (Emphasis added). 
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This language indicates that articles of 4820, HTSUS, include diaries, address books and 
telephone books, In addition, goods classifiable within the heading may be bound with 
leather or textile material which have reinforcements or fittings of metal or plastics. 

In HRL 955636, dated April 6, 1994, we addressed the scope of subheading 
4820.10.2010, HTSUS. which provides for bound diaries and address books: 

We think it is imperative to recognize that there are many forms of “diaries.” Many 
are similar to the instant articles. Others, may be bound with expensive materials 
such as leather and may contain additional components such as pens, pencils, calcula- 
tors, business card holders and assorted inserts that are used either for providing 
information or as a means of recording specific types of information (i.e., sections for 
fax numbers, car maintenance information, personal finance data, etc. ***) As the 
court in Brooks Bros. noted, citing Hancock Gross, Inc. v. United States, 64 Cust. Ct. 
97 C.D. 3965 (1970). “[T]he primary design and function of an article controls its clas- 
sification.” Hence, the determinative criteria as to whether these types of 
articles are deemed “diaries” for classification purposes is whether they 
are primarily designed for use as, or primarily function as, articles for the 
receipt of daily notations, events and appointments. (Emphasis in original). 

Furthermore, in HRL 955516, dated April 8,1994, we observed: 

The next issue is whether ring binders make a diary “bound” so as to warrant 
classification within subheading 4820.10.2010, HTSUS. This office has consis- 
tently held that they do. See HRL 089960 (2/10/92; 952691 (1/11/93); and 953172 
(3/19/93). This position is supported by the EN to heading 4820, HTSUS, which 
state that trond of this heading may be bound with materials other than paper 
(e.g., leather, plastics or textile material) and have reinforcements or fittings of 
metal, plastics, etc.” It is clear that metal binders were contemplated to fit within 
this heading’s definition of bound articles. We do not agree with protestant’s 
argument that merely because a metal loose leaf ring binder was not expressly 
cited as an exemplar of a “bound” article in the EN to heading 4820, that it is pre- 
cluded form classification as such. 

Style 47190 features a three ring binder which secures what is described as a day planner. 
The planner is composed primarily of paper inserts which are designed for the receipt of 
daily notations, events and appointments. Based upon the foregoing. we conclude that this 
item is prima facie classifiable as a bound diary of subheading 4820.10.2010, HTSUS. 

Heading 4202, HTSUS, provides in part for attache cases, briefcases and similar contain- 
ers. In prior ruling letters, we have concluded that portfolio diaries, organizers, agendas or 
planners are not classifiable in heading 4202, HTSUS. For example, in Headquarters Rul- 
ing Letter (HRL) 950325, dated December 27,1991, we addressed the classification of an 
organizer consisting of a leather case enclosing a six-ring binder, with paper inserts for per- 
sonal record-keeping. In that decision, we stated: 

We do not believe that heading 4202, HTSUS, describes a type of merchandise which 
would bring these goods within the ‘ ‘similar containers” of that heading. Although the 
“planner” may appear to be related to the containers of heading 4202, HTSUS, they 
are not similar in that they are not designed or intended for use in a similar 
manner, nor do they exhibit the requisite physical attributes that Customs 
has found common to goods of heading 4202, HTSUS. (Emphasis added). 

Similarly, in HRL 950397, dated January 23,1992, in connection with the classification 

of a portfolio planner, we observed that: 
Although the planner may appear to be related to the containers of heading 4202, 
HTSUS, they are not designed or intended for use in a similar manner nor do 
they exhibit the requisite physical attributes that Customs has found com- 
mon to goods of heading 4202, HTSUS. (Emphasis added). 
Thus, we have determined that portfolio diaries, organizers, agendas or planners are gen- 
erally excluded from heading 4202 as they are not used in a manner similar to, nor do they 
possess the physical characteristics of articles of that heading. 

However, in this instance the carrying handle, exterior pockets and interior gussetted 
pocket are features which are characteristic of attache cases or briefcases and are unre- 
lated to the use of style 47190 as an organizer. In addition, the article is large enough to 
accommodate standard size papers and documents, as well as many of the articles, nor- 
mally carried in a briefcase or attache case (e.g. pens, notebook, etc.). The case serves a dual 
purpose of providing a cover for its contents and as a means by which the article may be 
used as carrying case. Consequently, we are of the opinion that style 47190 is also prima 
facie classifiable within heading 4202, HTSUS, as an article similar to an attache case. 





U.S. CUSTOMS SERVICE ya 


General Rule of Interpretation (GRI) 3 provides that when goods are prima facie classifi- 
able under two or more headings, classification shall be effected as follows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to pad only of the items in a set put up for retail sale, those headings are to be 
regarded as equally specific in relation to those goods, even if one of them gives a more 
complete or precise description of the goods. 

(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they insisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 

(c) when goods cannot be classified by reference to 3(a) or 3(b), they shall be classi- 
fied under the heading which occurs last in numerical order among those which 
equally merit consideration. 

In this instance, headings 4000 and 4020, HTSUS, are equally specific in relation to one 
another. Each heading encompasses a limited class of goods. Moreover, these headings 
described only a portion of the physical characteristics incorporated into style 47190. 
Hence, we cannot resolve the classification of this item on the basis of GRI 3(a). 

Furthermore, pursuant to GRI 3(b), we are not able to say that either the organizer; 
planner or the carrying case components lend the essential character to style 47190. In 
some respects, this article may be used in a manner consistent with a carrying case of head- 
ing 4202, HTSUS. However, it is flat and will not accommodate items such as a newspaper 
or book. Hence, we conclude that this item is something less than an attache case. More- 
over, the organizer components contribute at least as much, in terms of function and 
design, to the finished article as the carrying case components. Consequently, we must 
resort to GRI 3(c) to classify this product. As heading 4820 is the heading which would 
occur last in numerical order among the headings which would merit consideration, style 
47190 is classifiable as a diary of subheading 4820.10.2010, HTSUS. 

Holding: 

NYRL 894586 is hereby revoked. Style 47190 is classifiable under subheading 
4820.10.2010, HTSUS, which provides for bound diaries and address books. The applicable 
rate of duty is 3.6 percent ad valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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UNITED STATES, PLAINTIFF v. ZIEGLER BOLT AND Parts CO., DEFENDANT 


Court No. 93-03-00162 


Defendant moves for summary judgment and seeks dismissal of plaintiff's complaint 
with prejudice claiming: (1) the action is barred by the statute of limitations; (2) plaintiff 
has failed to put forth a prima facie case of fraud; (3) the defendant has been denied admin- 
istrative substantive and procedural due process of law; (4) the complaint exposes defen- 
dant to double jeopardy; and (5) the civil penalties sought are excessive fines and 
prohibited under the United States Constitution. Defendant moves further to strike 
and/or exclude new evidence and new arguments contained in plaintiffs reply brief and 
supplemental appendix in support of its motion for partial summary judgment. 

Plaintiff cross-moves for partial summary judgment on the issue of defendant’s liability 
for committing fraud in violation of 19 U.S.C. § 1592 and seeks dismissal of defendant’s 
affirmative defenses. 

Held: (1) Defendant’s motion for summary judgment is denied because there appear to 
be material questions of fact as to whether the statute of limitations has expired, which 
facts are better left for determination at trial; (2) Defendant’s motion for summary judg- 
ment to dismiss the complaint for failure to set forth allegations of fraud with sufficient 
particularity is denied; (3) Defendant was not denied substantive or procedural due pro- 
cess of law administratively by Customs and accordingly defendant’s application to dis- 
miss the complaint is denied; Plaintiff's motion for partial summary judgment is granted 
to the extent defendant’s affirmative defense pertaining to its asserted denial of substan- 
tive and procedural due process is dismissed; (4) Prosecution of the complaint is not 
barred by the prohibition against double jeopardy and defendant’s application to dismiss 
the complaint is denied; Plaiatiff’s motion for partial summary judgment is granted to the 
extent that defendant’s affirmative defense of double jeopardy is dismissed; (5) Defen- 
dant’s motion for summary judgment on the grounds of a violation of the Eighth Amend- 
ment to the United States Constitution is denied. The Court denies defendant’s 
application to strike the challenged material in plaintiff's reply brief and supplemental 
appendix. 

The Court denies plaintiff's motion for partial summary judgment on the grounds of 
collateral estoppel pertaining to the issue of defendant’s liability. 


(Dated January 13, 1995) 


Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of Jus- 


tice, (Patricia L. Petty); Jeffrey Reim, Office of Chief Counsel, United States Customs Ser- 
vice, of Counsel, for plaintiff. 


Day, Ketterer, Raley, Wright & Rybolt (Matthew Yackshaw), for defendant. 


OPINION 


CARMAN, Judge: Plaintiff commenced this action to recover civil pen- 
alties from defendant for violations of 19 U.S.C. § 1592 (1988) and to 
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recover marking duties for violations of 19 U.S.C. § 1304 (1988). Plain- 
tiff alleges defendant entered ninety-eight specifically identified entries 
of bolts and nuts or similar items from June 1983 to March 1988 by 
means of material and false acts, statements and/or omissions in viola- 
tion of statutory and regulatory country of origin and marking require- 
ments amounting to fraud.! Defendant moves for summary judgment 
and dismissal of the complaint. Plaintiff cross-moves for partial sum- 
mary judgment on the issue of defendant’s liability for committing 
fraud and seeks dismissal of defendant’s affirmative defenses. The 
Court has jurisdiction over this action pursuant to 28 U.S.C. § 1582 
(1988). 


BACKGROUND 


Defendant, Ziegler Bolt and Parts Company, is an Ohio corporation 
apparently founded by William A. Ziegler, Sr. Defendant is a distributor 
of nuts, bolts, screws, fasteners and related products. As the three sons 
of Mr. Ziegler became adults, he apparently turned the day-to-day man- 
agement and operation responsibilities over to them. Prior to 1983, 
defendant purchased its products directly from domestic manufactur- 
ers and import merchandise from other distributors of fasteners. 
Between June 1983 and March 1988, at the initiative of A. Paul Ziegler, 
one of the sons and a corporate officer, defendant direct-imported into 
the United States ninety-eight entries of metal fasteners. 

As early as 1985, an inspection by the Florida Department of Trans- 
portation raised questions about the nuts and bolts the defendant sup- 
plied to Tri-State Culvert Corporation for use on federally-contracted 
highway projects. Apparently, a question was raised pertaining to the 
products because they appeared to be foreign-made. After several 
United States agencies made inquiries, A. Paul Ziegler admitted to the 
preparation of a false country of origin certification given to Tri-State 
and reissued to the Florida Department of Transportation. Ultimately, a 
criminal information was filed in the United States District Court of the 
Northern District of Ohio, Eastern Division, charging Ziegler Bolt and 
A. Paul Ziegler with one count of violating 19 U.S.C. § 1304(h) in connec- 
tion with the importation of bolts into the United States. 

Pursuant to a plea agreement, defendant was convicted of the offense 
of removing country of origin marks on bolts imported from outside the 
United States, and distributed in the United States in violation of 
19 U.S.C. § 1304(h) (1988) and was fined $7,500. Pl.’s Opp’n App. at 7.? 


1 The complaint in Count I alleges fraud in violation of 19 U.S.C. § 1592(c)(1) for a civil penalty i in the amount of 
$5,926,801.00. Complaint 11 15-17. Count II alleges that one of the ninety-eight entries involved gross 

rather than fraud, and seeks a civil penalty as to that entry, pursuant to 19 U.S.C. § 1592(c)(2) for $23,850. 40. Id. 
18-20. Count III alternatively alleges the same entry involved negligence and seeks a penalty of $11,925.20, pursuant 
to 19 U.S.C. § 1592(c)(3). Id. 1121-23. Count IV alleges that marking duties in the sum of $412,913.00 were due, pur- 
suant to 19 U.S.C. § 1592(d) and 19 U.S.C. § 1304. Id. 11 24-25. The total recovery sought is the sum of $6,375,489.60, 
plus interest and costs and attorneys’ fees. 


2 Plaintiff's memorandum in support of its motion for partial summary judgment is abbreviated as “PI.’s Br.” and 


the appendix to the memorandum is noted as “P1.’s App.” Plaintiff's memorandum in opposition to defendant’s motion 
for summary judgment is abbreviated as “P1.’s Opp’n” and its appendix as “Pl.’s Opp’n App.” 








U.S. COURT OF INTERNATIONAL TRADE 33 


On October 24, 1989, Customs issued defendant a prepenalty notice 
setting forth a monetary penalty up to $5,926,801 for violations of 
19 US.C. §§ 1304, 1592. The prepenalty notice was accompanied by a 
five-page appraisal worksheet listing by entry number and date the vari- 
ous entries for which a penalty was sought. The prepenalty notice stated 
defendant had the right “to make a written and an oral presentation as 
to why a claim for monetary penalty should not be issued,” but that 
“[dJue to the fact that the statute of limitations will expire, any presen- 
tation must be made within 7 days from the date of the mailing of 
this prepenalty notice.” Pl.’s Opp’n App. at 24 (citing 19 C.FR. 
§§ 162.77-.78). 

On October 27, 1989, defendant’s counsel sent a letter by certified 
mail return receipt requested to Customs protesting the proposed pen- 
alty and the shortened response time and requesting an extension of 
thirty days from the original due date “to submit a detailed written pre- 
sentation in response to the penalty claim.” Id. at 33-34. Defendant also 
requested an oral presentation to oppose the proposed monetary pen- 
alty. Although this letter was received by Customs on October 30, 1989, 
Customs sent a letter to defendant’s counsel on November 9, 1989, indi- 
cating that “[n]o response has been received from [defendant] concern- 
ing the issuance of the Prepenalty Notice” and therefore Customs was 
issuing a Notice of Penalty in the amount of $5,926,801. Jd. at 35. The 
letter also mentioned for the first time that “[a]dditionally, special 
marking duties are demanded in the amount of $412,913.20 pursuant to 
[19 U.S.C. § 1592(d)].” Id. The letter repeated defendant’s rights to peti- 
tion for relief, but stated “[d]ue to the fact that the statute of limitations 
will soon expire, your petition must be received in this office within 
14 days of the date of this Notice.” Id. 

Defendant’s counsel protested the issuance of the Notice of Penalty in 
aletter to Customs dated November 16, 1989. Counsel’s letter described 
Customs Notice of Penalty as “clearly erroneous and wholly prema- 
ture.” Pl.’s Opp’n App. at 45. Defendant renewed its request for an 
extension of time to protest the prepenalty notice stating: “Ziegler Bolt 
has been reviewing its records to respond to the unwarranted claims. 
That review has not yet been completed * * * Ziegler Bolt has been dili- 
gently reviewing its records to prepare a response.” Id. at 45-46. Defen- 
dant argued further in its letter that it would be premature to petition 
for relief from the Notice of Penalty because defendant “still has not had 
an opportunity to review and submit information in opposition to the 
proposed penalty.” Id. at 46. The defendant requested an extension of 
thirty days from November 23, 1989, to submit its application to remit 
or mitigate the proposed penalty. Defendant also renewed its request for 
an oral presentation to oppose the proposed penalty. In a telephone con- 
ference on November 27, 1989, Customs and defendant agreed to a 
revised timetable permitting defendant to submit a petition protesting 
the proposed penalty by December 20, 1989. In a letter dated December 
20, 1989, defendant submitted its petition in protest of the proposed 
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penalty. The Customs Service granted defendant’s request for an oral 
presentation and held a hearing on January 3, 1990. 

On January 28, 1991, defendant received a letter from Customs deny- 
ing defendant’s protest in full and requesting penalty payment in the 
amount of $3,303,306 provided $412,918 was deposited as withheld 
duties. The denial letter required the penalty to be paid “within 7 days of 
the date of this notification, if an acceptable two year waiver of the stat- 
ute of limitations is not received within this time.” Id. at 57. The letter 
warned that “[flailure to deposit the assessed penalty and duties or pres- 
ent a waiver of the statute will result in a referral of this matter for the 
institution of judicial enforcement proceedings.” Jd. Defendant 
retained the option, the letter concluded, of submitting a supplemental 
petition pursuant to 19 C.ER. § 171.33 or a compromise offer to settle, 
but in any case, a deposit of the assessed penalties or a waiver was 
required to avoid a referral. 

In a letter dated February 4,1991, defendant submitted its supple- 
mental petition tor relief outlining several errors in both the Customs 
Service’s decision and report sent to defendant with the January 28, 
1991 letter from Customs. Because defendant accompanied neither its 
supplemental petition with a waiver of the statute of limitations nor 
paid the mitigated penalty and duties owed, Customs referred the sup- 
plemental petition to the Department of Justice. Plaintiff filed the com- 
plaint in this matter on March 15,1993. 


CONTENTIONS OF THE PARTIES 


In its papers, defendant raises five grounds upon which it argues sum- 
mary judgment should be granted in its favor. First, defendant claims 
the statute of limitations to prosecute a civil penalty action has expired 
and thus plaintiff's claim is barred. Def’s Br. at 19-23; Def’s Opp’n at 
11-17; Def’s Reply at 1-8.° Second, defendant argues plaintiff cannot 
carry its burden of proof to show fraud with respect to each and every 
one of the ninety-eight specifically identified entries at issue. Def.’s Br. 
at 23-25; Def.’s Opp’n at 2-4, 6-7; Def.’s Reply at 8-12. Third, defendant 
claims Customs failed to follow the proper administrative process in 
these proceedings thereby denying defendant substantive and proce- 
dural due process of law. Def.’s Br. at 25-27; Def’s Opp’n at 21-22; Def.’s 
Reply at 12-16. Fourth, defendant maintains the civil penalties sought 
expose defendant to double jeopardy in violation of the Fifth Amend- 
ment to the United States Constitution. Def.’s Br. at 27-30; Def.’s Opp’n 
at 18-21; Def.’s Reply at 16-20. Finally, defendant contends plaintiff's 
pursuit of civil penalties of over $6 million is an excessive fine under the 
Eighth Amendment to the United States Constitution and is therefore 
unlawful. Def’s Br. at 30-31; Def.’s Opp’n at 21; Def.’s Reply at 20-21. 

Plaintiff maintains it is entitled to partial summary judgment on the 
issue of defendant’s liability under 19 U.S.C. § 1592 arguing the defen- 


3 Defendant’s brief in support of its motion for summary judgment is abbreviated as “Def.’s Br.”; defendant’s brief in 
opposition to plaintiff's motion for summary judgment is abbreviated as “Def.’s Opp’n”; and defendant’s reply brief in 
support of its motion for summary judgment is abbreviated as “Def.’s Reply.” 
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dant is “bound by its admission of the facts which form the basis for its 
criminal conviction and is, therefore, collaterally estopped from denying 
a violation of 19 U.S.C. § 1592 in these proceedings.” P1.’s Br. at 6 (citing 
United States v. Dantzler Lumber & Export Co., 16 CIT 1050, 1053-56, 
810 F Supp. 1277, 1281-82 (1992) and United States v. Daewoo Int'l 
(America) Corp., 12 CIT 889, 892-902, 696 F. Supp. 1534, 1538-45, 
vacated on other grounds, 13 CIT 76, 704 F. Supp. 1067 (1988)). Plaintiff 
contests all affirmative defenses raised by defendant. 


DISCUSSION 


A motion for summary judgment is appropriate where the “pleadings, 
depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as a 
matter of law.” U.S. CIT R. 56(d). When appropriate, summary judg- 
ment is a favored procedural device to “secure the just, speedy and inex- 
pensive determination” of an action. Sweats Fashions, Inc. v. Pannill 
Knitting Co., 833 F.2d 1560, 1562 (Fed. Cir. 1987) (quoting Celotex Corp. 
v. Catrett, 477 U.S. 317, 327 (1986)). For the movant to prevail on a 
motion for summary judgment, the Court must find the evidence is such 
that a reasonable jury could not return a verdict for the nonmovant. 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Sweats Fash- 
ions, 833 F.2d at 1562. 


A. Defendant’s Motion for Summary Judgment: 


1. Statute of Limitations: 


The first issue is whether the statute of limitations bars recovery of 
civil monetary penalties sought by plaintiff pursuant to 19 U.S.C. 
§ 1592. Actions brought under § 1592 are subject to a five-year statute of 
limitations, as provided by statute: 


§ 1621 Limitation of actions. 

No suit or action to recover any pecuniary penalty or forfeiture of 
property accruing under the customs laws shall be instituted unless 
such suit or action is commenced within five years after the time 
when the alleged offense was discovered: Provided, That in the case 
of an alleged violation of section 1592 of this title arising out of gross 
negligence or negligence, such suit or action shall not be instituted 
more Mier, five years after the date the alleged violation was com- 
mitte ‘ 


19 U.S.C. § 1621(1988). Courts have construed the first clause of § 1621 
to embrace the “discovery rule” in fraud cases, which tolls the limita- 
tions period until the time the fraud is discovered. See United States v. 
Modes, Inc., 16 CIT 879, 887, 804 F. Supp. 360, 368 (1992); United States 
v. Thorson Chemical Corp., 16 CIT 441, 444, 795 F Supp. 1190, 1192 
(1992). Thus, “under the discovery rule the statute of limitations is 
tolled until the date when the plaintiff first learns of the fraud or is suffi- 
ciently on notice as to the possibility of fraud to discover its existence 
with the exercise of due diligence.” Modes, 16 CIT at 887, 804 F Supp at 
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368 (citing United States v. R.I.T.A. Organics, Inc., 487 F. Supp. 75, 77 
(N.D. Ill. 1980)). 

There is dispute as to when the government discovered or should have 
discovered the fraud or possibility of fraud in this case. Defendant 
claims the government adduced evidence about the alleged fraud “well 
in advance of five years prior to the filing of the complaint” and cites in 
support the investigations by an inspector for the Florida Department 
of Transportation, a congressional staff member, and the Federal High- 
way Administration. Def’s Br. at 20-21. Defendant also refers to pur- 
ported admissions made by a Customs special agent as to the expiration 
of the statute of limitations on some entries. Jd. at 22. Taken together, 
defendant argues the government knew of the alleged fraud more than 
five years before Customs filed this action.* 

Plaintiff argues defendant “incorrectly identifies the ‘government 
officials’ to which discovery of the fraud is to be attributed.” Pl.’s Opp’n 
at 7. Because Customs is the primary enforcer of 19 U.S.C. § 1592(a), 
plaintiff contends, the statute of limitations should commence when 
Customs not any other agency discovers the alleged fraud. P1.’s Opp’n at 
7-9. Additionally, plaintiff asserts there is no indication that other gov- 
ernment agencies had knowledge of the alleged fraud prior to March 15, 
1988—that is, five years before the complaint in this action was filed. 
Pl.’s Opp’n Br. at 9-12. 

Precedent informs this Court that “The question of when a plaintiff 
discovered or reasonably should have discovered a fraud is not one 


which often lends itself to resolution by way of summary judgment.” 
R.I.T.A. Organics, 487 F. Supp. at 78 (citations omitted). The Court 
holds, there appear to be material questions of fact foreclosing summary 
judgment on the issue of the statute of limitations. The resolution of 
these factual disputes is better left for determination at trial. Summary 
judgment is denied. 


2. Alleging Fraud with Particularity in the Complaint: 


Defendant maintains the complaint “fails to state how or what Ziegler 
Bolt did with sufficient particularity to comply with CIT Rule 9(b).” 
Def’s Reply at 12 (citing United Statesv.Chow,17CIT__, 841 F. 
Supp. 1286, 1290 (1993)). Defendant claims the deposition testimony of 
the Customs investigator assigned to this case indicates the agent “does 
not have any evidence of fraud with respect to any of the 98 specific 
direct import entries except for possibly one or two which he could not 
specify or identify during the course of his deposition.” Def.’s Br. at 24 
(citing Guastini Deposition at 28, 101-04). In light of the dearth of evi- 
dence of fraud as to at least the other ninety-seven entries in this case, 
defendant contends summary judgment must be granted “because the 


4 Defendant maintains there is no need to examine whether the government should have discovered the alleged 
fraud before expiration of the statute of limitations because there is “clear, direct and undisputed evidence” that the 
government did, in fact, discover information about the alleged fraud more than five years before filing this action. 
Def.’s Reply at 7. 
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government cannot prove an essential element of its case.” Def’s Reply 
at 9 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)). 

Plaintiff contends first that “defendant is collaterally estopped from 
denying it fraudulently violated 19 U.S.C. § 1592 because of its prior 
criminal conviction of removing country of origin markings.” PIl.’s 
Opp’n at 12-13. Second, plaintiff argues the “defendant is confusing the 
production of evidence during pending discovery with the Govern- 
ment’s burden of proof at trial.” Jd. at 14. Because § 1592 provides that 
“all issues including the amount of the penalty shall be tried de novo,” 
plaintiff asserts defendant’s attack on the plaintiffs evidence is prema- 
ture. Id. (citing 19 U.S.C. § 1592(e)(1)). Third, plaintiff points to admis- 
sions made by the vice-president of Ziegler Bolt to a Customs Special 
Agent establishing that the fraudulent acts charged in the complaint 
“were knowingly, voluntarily and intentionally done.” Jd. at 16-17. 
Fourth, plaintiff maintains its complaint meets both the requirements 
of U.S. CIT R. 9(b) and comports with this Court’s prior decisions, and 
therefore defendant’s “argument that the complaint has ‘failed to state 
all averments of fraud with particularity’ should be rejected.” Id. at 19 
(citing Def.’s Br. at 24). 

One of the primary objectives of U.S. CIT R. 9(b)° is to apprise the 
defendant of the claim against defendant, United States v. FA.G. Bear- 
ings Corp., 8 CIT 201, 206, 615 F Supp. 562, 566 (1984) (quotations 
omitted), thereby assuring “that a defendant will be alerted to the par- 
ticular transactions in question and be able to mount an effective and 


meaningful defense.” United States v. FA.G. Bearings Corp., 7 CIT 8,9 
(1984). The Court notes plaintiffs complaint sets forth numerous false 
acts or omissions whereby defendant entered or introduced merchan- 
dise into the United States allegedly in violation of 19 U.S.C. § 1304. 
Complaint {| 7. For example, the complaint alleges 


(ii) defendant imported the merchandise with the intention of 
repackaging the merchandise and failed to advise Customs of this 
fact and/or File with Customs the repackaging certification required 
by 19 C.ER. § 134.25 which notifies Customs that the import pack- 
aging will be changed; (iii) defendant removed the country of origin 
from imported fastener containers and relabeled the containers 
with the defendant’s name and address only, and/or repackaged fas- 
teners in containers labeled with the defendant’s name and address 
only; * * * (v) defendant commingled domestic-made and foreign- 
made fasteners without labeling the new containers with the 
proper country of origin markings; * * *. 


Complaint 1 7. The Court holds the complaint sets forth allegations of 
fraud with sufficient particularity both to satisfy U.S. CIT R. 9(b) and to 


5 The rule provides, 
— 9 vues Special ae 
* 
(b) Fraud, Mistake, ‘Conittinin of the Mind. In all averments of fraud or siidiinbe the ci 
fraud or mistake shall be stated with particularity. Malice, intent, knowledge, and other coalition of sete ote a 
person may be averred generally. 
US. CIT R. 9(b) (emphasis added). 
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give defendant notice of the claims asserted against it. The Court notes 
whether plaintiff is able to prove its case, of course, must await trial. The 
relief sought by defendant treated as an application to dismiss the com- 
plaint for failure to allege fraud with sufficient particularity is denied. 


3. Substantive and Procedural Due Process: 


In the administrative adjudication below, defendant claims Customs 
abrogated its right to due process and equal protection under the law in 
violation of the Fifth Amendment to the United States Constitution. 
Def.’s Br. at 15-19, 25-27; Def.’s Opp’n at 21-22; Def.’s Reply at 12-16. 
First, defendant contends Customs abused the administrative process 
by claiming the statute of limitations was due to expire, thereby unrea- 
sonably limiting the time in which defendant could respond to the pre- 
penalty and penalty notices. If the statute of limitations was due to run 
within one year of the issuance of the prepenalty and penalty notices, 
then some of plaintiff’s claims should now be barred, defendant argues. 
To allow plaintiff to assert the statute of limitations as a means of short- 
ening the response time when the statute was not due to run within one 
year “blatantly violated and abused [defendant’s] rights in a highly prej- 
udicial manner.” Def.’s Br. at 26. Second, defendant argues it received 
inadequate opportunity to participate at the administrative level 
because of the shortened response time. Third, defendant contends Cus- 
toms failed to include a negligence or gross negligence claim in the pre- 
penalty notice with respect to entry number 115-000504940, thereby 
preventing defendant from responding to those claims. Fourth, defen- 
dant claims Customs failed to include a request for special marking 
duties in its prepenalty notice thereby failing to give defendant proper 
notice of the alleged claims. Finally, because of these defects in the 
administrative process, defendant claims plaintiff has not exhausted its 
administrative remedies and therefore this action should be dismissed. 
Id. at 27 (citing United States v. Stanley Works,17CIT___, 849 F Supp. 
46 (1993) and United States v. Chow, 17 CIT ____, 841 F. Supp. 1286 
(1993)). 

Plaintiff rejects the argument that defendant was not afforded an ade- 
quate opportunity to participate at the administrative level because of 
the shortened response time arguing the seven- and fourteen-day 
response times® were entirely proper under the applicable regulation. In 
the prepenalty notice, Customs invoked 19 C.FR. § 162.78(a), which 
allows Customs to demand a shortened response time if less than one 
year remains before the statute of limitations may be asserted as a 
defense: 


§ 162.78 Presentations wince aim | to prepenalty notice. 
e 


(a) Time within which to respond. Unless a shorter period is spe- 
cified in the prepenalty notice or an extension is given in accordance 


6In the prepenalty notice, Customs requested that defendant respond within seven days from the date of the notice 
given that the “statute of limitations will expire.” Pl.’s Opp’n App. at 24. Similarly in the penalty notice, Customs 
required that defendant’s petition be received “within 14 days of the date of this Notice” because the statute of limita- 
tions will soon expire. Id. at 35. 
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with paragraph (b) of this section, the named person shall have 
30 days from the date of mailing of the prepenalty notice to make a 
written and an oral presentation. The district director may specify 
a shorter reasonable period of time, but not less than 7 days, if less 
than 1 year remains before the statute of limitations may be 
asserted as a defense. 


19 C.FR. § 162.78(a) (1991). Similarly, the response time to file a protest 
of a penalty notice is generally 30 days,’ but it may be shortened to no 
less than seven days if less than 180 days remain before the statute of 
limitations may be asserted as a defense. 19 C.FR. § 171.12(e) (1991). 
Plaintiff argues the seven- and fourteen-day response times were proper 
under the regulations because “it is clear that the statute of limitations 
for some of the entries at issue would have expired within one year of the 
pre-penalty notice, and within 180 days of the penalty notice, for claims 
of gross negligence and negligence.” Pl.’s Opp’n at 22 (footnote 
omitted). Plaintiff also distinguishes United States v. Stanley Works, 
17CIT __, 849 F. Supp. 46 (1993) and United States v. Chow, 17 CIT 
___, 841 F Supp. 1286 (1993) arguing those cases concerned prepenalty 
and penalty notices seeking penalties only for fraudulent violations of 
19 U.S.C. § 1592 and not violations arising out of negligence or gross 
negligence as is the case here. P1.’s Opp’n at 22-23 (citations omitted). 

The Court holds defendant was afforded substantive and procedural 
due process at the administrative level. The Court notes that the plain- 
tiff alleged fraud, gross negligence, and negligence in the complaint 
thereby distinguishing this case from Chow where the plaintiff did not 
allege gross negligence or negligence in its complaint, prepenalty notice, 
or penalty notice. See Chow, 17 CIT at __, 841 F Supp. at 1288. It 
appears Customs gave defendant the opportunity to be heard. The 
Court notes that in a telephone conference on November 27, 1989, Cus- 
toms and defendant agreed to a revised timetable permitting defendant 
to submit a petition protesting the proposed penalty by December 20, 
1989. Defendant submitted its petition on that date. Customs then 
granted defendant’s request for an oral presentation and held a hearing 
in full on January 3, 1990. 

Furthermore, there does not appear to be any requirement in the reg- 
ulations invoked by Customs requiring the agency to explain why it has 
specified a shortened response period during which a protest may be 
filed. It is clear that where less than one year in the case of a prepenalty 
notice, or 180 days in the case of penalty notice, remain before the stat- 
ute of limitations may be asserted as a defense, Customs may specify a 
shorter response period, but not less than seven days. See, e.g., 19 C.FR. 
§§ 162.78(a), 171.12(e) (1991). Here it would appear that insofar as 
claims for gross negligence and negligence as to some of the entries are 
concerned, the statute of limitations could have been asserted as a 
defense within one year in the case of the prepenalty notice, and within 


719 C.ER. § 171.12(b) (1991). This section was amended on September 4, 1992, increasing the allotted time for peti- 
tioners to respond to penalty notices to 60 days in certain cases. See T.D. 92-84, 26 Cust. Bull. 292 (1992). 
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180 days in the case of the penalty notice. Customs was justified in accel- 
erating the time period within which defendant could respond. The 
Court denies defendant’s motion for summary judgment to dismiss on 
the grounds that it has been denied substantive and procedural due pro- 
cess and grants plaintiff's motion for partial summary judgment to dis- 
miss the affirmative defense of a denial of substantive and procedural 
due process of law. 


4. Double Jeopardy: 


Defendant’s argument that this action exposes defendant to double 
jeopardy is based on the United States Supreme Court’s unanimous 
holding in United States v. Halper, 490 U.S. 435 (1989). In Halper, the 
defendant, a manager of a medical laboratory that provided services to 
patients under the federal Medicare program, was convicted of violating 
the criminal false-claims statute by making misrepresentations as to 
the cost of medical services rendered resulting in overcharges of $585 to 
the federal government. 490 U.S. at 437. Subsequently, the government 
brought an action under the civil False Claims Act seeking a statutory 
penalty of up to $130,000. Jd. at 488. The Court held “the Government 
may not criminally prosecute a defendant, impose a criminal penalty 
upon him, and then bring a separate civil action based on the same con- 
duct and receive a judgment that is not rationally related to the goal of 
making the Government whole.” Jd. at 451 (footnote omitted). In reach- 
ing its decision in Halper, the Court noted that the rule it adopted in the 
case was “for the rare case, * * * where a fixed-penalty provision sub- 
jects a prolific but small-gauge offender to a sanction overwhelmingly 
disproportionate to the damages he has caused.” Id. at 449. 

Defendant argues Customs “did not suffer any damages” because 
defendant had paid all duties owed and therefore no remedial action is 
necessary. Def.’s Br. at 28. Defendant maintains, “[t]his is a classic case 
envisioned by the Court in Halper wherein the civil penalty is so 
extreme and so divorced from any damages suffered by the government 
as to constitute a prohibited second punishment for the same conduct.” 
Id. at 28. Defendant urges the Court to reject the reasoning in two prior 
decisions of this Court considering double jeopardy arguments in the 
context of 19 U.S.C. § 1592, claiming the reasoning in those decisions is 
“inconsistent with proper double jeopardy analysis and finds no support 
in the Halper case * * * [and] is clearly at odds with proper double jeop- 
ardy analysis * * * ratified by the U.S. Supreme Court’s decision in 
Department of Revenue v. Kurth Ranch, [114 8. Ct. 1937 (1994)].” Id. at 
29 (citing United States v. Dantzler Lumber & Export Co., 16 CIT 1050, 
810 F Supp. 1277 (1992) and United States v. Valley Steel Prods. Co., 
14 CIT 14, 729 F. Supp. 1356 (1990)). 

Plaintiff maintains this action does not violate the Fifth Amendment 
double jeopardy clause. Pl.’s Opp’n at 28-32. Plaintiff distinguishes 
Halper from the present action and argues this Court has rejected simi- 
lar double jeopardy arguments in United States v. Dantzler Lumber & 
Export Co., 16 CIT 1050, 810 F. Supp. 1277 (1992) and United States v. 
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Valley Steel Prods. Co., 14 CIT 14, 729 F. Supp. 1356 (1990). The govern- 
ment did suffer damages, plaintiff asserts, pointing to special marking 
duties claim in the complaint as well as other harms suffered by the gov- 
ernment in international fraud cases. Id. at 30. . 

The Court is unconvinced by defendant’s arguments. In Valley Steel, 
the Court carefully distinguished Halper explaining, 


Unlike the situation in Halper, the remedial formula authorized 
under 19 U.S.C. § 1592 does not fix a civil penalty; rather, it esta- 
blishes the maximum penalty which is the domestic or dutiable 
value of the merchandise, and gives the Court discretionary author- 
ity to determine the size of such penalty. Therefore, the rule in Hal- 
per cannot serve as the basis for dismissing this action; the amount 
of civil penalty remains to be assigned by the Court consistent with 
its sound discretion. 
Valley Steel, 14 CIT at 17, 729 F Supp. at 1359 (footnote omitted). Fur- 
thermore, the Court noted the “[p]enalties under 19 U.S.C. § 1592 serve 
a remedial purpose and provide a reasonable remedy” that is “compara- 
ble to a form of liquidated damages, the type of sanction for which Hal- 
per expressed an approval.” Jd. (citations omitted). In Dantzler Lumber 
the Court adopted the approach in Valley Steel holding that § 1592 has 
remedial, not punitive, effects and “in general, there is no double jeop- 
ardy in the civil enforcement of a remedial sanction.” 16 CIT at 1056, 
810 F Supp. at 1283 (quoting Valley Steel, 14 CIT at 16, 729 F. Supp. at 
1358) (internal quotations omitted). 

This Court upholds and adopts the reasoning of both Valley Steel and 
Dantzler Lumber on the issue of double jeopardy and § 1592 and holds 
that this action to recover civil penalties under 19 U.S.C. § 1592 does not 
violate the Double Jeopardy Clause of the United States Constitution. 
See Valley Steel, 14 CIT at 16-18, 729 F Supp. at 1358-60; Dantzler 
Lumber, 16 CIT at 1056-57, 810 F. Supp. at 1283-84; see also United 
States v. Murray, 5 CIT 102, 105-07, 561 F Supp. 448, 452-54 (1983). 
Defendant’s motion for summary judgment seeking dismissal on the 
grounds the complaint exposes defendant to double jeopardy is denied. 
Plaintiff's motion for partial summary judgment to dismiss the affirma- 
tive defense of double jeopardy is granted. 

5. Excessive Fines: 


Defendant contends that because all duties were paid on the ninety- 
eight entries in issue and no damages or losses were suffered by plaintiff 
“the entire amount sought by Plaintiff in this case is excessive” and vio- 
lates the Eighth Amendment to the United States Constitution.® Def.’s 
Br. at 30. Plaintiff argues the Excessive Fines Clause is not applicable to 
19 U.S.C. § 1592 because the statute serves a remedial purpose. PIl.’s 
Opp’n at 33 (citing Austin v. United States, 113 5. Ct. 2801, 2806 (1993)). 

The Court has considered and rejected arguments similar to those 
raised by defendant. This Court will not act on an argument sounding in 


8 The Eighth Amendment provides, “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 
unusual punishments inflicted.” U.S. Const. amend. VII I. 
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the Eighth Amendment before a penalty is even assessed. As previously 
stated by the Court: 


[N]o fine has yet been assessed, and the trial has not even begun. 
For the Court, at this stage, to suggest what a proper fine might be 
would be wholly inappropriate and would constitute an unconstitu- 
tional advisory opinion. The amount of the penalty to be assessed is 
within the sound discretion of the Court, but only after a violation 
of section 592 has been proven. * * * If and when a penalty is 
assessed, then the issue of whether the penalty is excessive may be 
raised. 


United States v. Valley Steel Prods. Co., 15 CIT 268, 271, 765 F. Supp. 
752, 754 (1991). The Court follows the analysis in Valley Steel and 
declines to rule on the propriety of the proposed penalty. For all of the 
foregoing reasons, defendant’s motion for summary judgment based on 
a violation of the Eighth Amendment is denied. 


B. Plaintiffs Motion for Partial Summary Judgment Based on 
Collateral Estoppel: 


Plaintiff argues defendant “is bound by its admission of the facts 
which form the basis for its criminal conviction,” and that defendant’s 
“conviction clearly establishes all the elements of a fraudulent violation 
of 19 U.S.C. § 1592.” Pl.’s Br. at 6 (citing United States v. Dantzler Lum- 
ber & Export Co., 16 CIT 1050, 810 F. Supp. 1277 (1992) and United 
States v. Daewoo Int'l (America) Corp., 12 CIT 889, 696 F. Supp. 1534 
(1988)). Therefore, plaintiff asserts, defendant is collaterally estopped 
from denying a violation of § 1592 in these proceedings. Plaintiff claims 
defendant introduced foreign-made bolts into the United States by 
knowingly failing to inform Commerce of defendant’s intent to later 
remove the country of origin markings. Pl.’s Br. at 6 (citing United 
States v. Ziegler Bolts & Parts Company, No. 5:89-CR0064 (N.D. Ohio 
Mar. 6, 1989) (information) at 2-3, reprinted in Pl.’s Opp’n App. at 
88-89; United States v. Ziegler Bolts & Parts Company No. 
5:89-CR0064 (N.D. Ohio Mar. 6, 1989) (plea agreement) at 1, reprinted 
in, Pl.’s Opp’n App. at 84). Plaintiff finds it “inconceivable” that defen- 
dant was unaware Customs would not have allowed the importation of 
the fasteners if the agency knew the defendant intended to remove the 
country-of-origin markings. This failure by defendant to disclose to 
Commerce its intent to remove the country-of-origin markings is mate- 
rial, plaintiffs argue, “because it led Commerce to allow the bolts to be 
imported into the United States.” Pl.’s Br. at 7 n.5 (citing Daewoo Int’l, 
12 CIT at 894-96, 696 F. Supp. at 1539-40). Plaintiff further contends 
defendant had the requisite intent to remove the country of origin 
marks “at the time of each importation.” Jd. at 7 (citing United States v. 
Brown, 404 F. Supp. 968, 970-71 (S.D.N.Y. 1975), aff'd, 538 F.2d 315 (2nd 
Cir. 1976)). 

Defendant challenges plaintiffs cross-motion for partial summary 
judgment by claiming plaintiff has “utterly failed to carry its burden” of 
proof in establishing the lack of a triable issue. Def.’s Opp’n at 2 (citing 
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United States v. Joan & David Helpern Co., 9 CIT 275, 277, 611 F. Supp. 
985, 988 (1985); Mingus Constructors, Inc. v. United States, 812 F.2d 
1387, 1390 (Fed. Cir. 1987)). Defendant claims plaintiff has shown no 
correlation between the facts of the criminal case and the allegations in 
the complaint in the present case: “None of the 98 specifically identified 
entries set forth [in the complaint] * * * are referenced or identified in 
any way in any of the papers filed in the criminal case.” Jd. at 3. Defen- 
dant finds the lack of any precise reference to specific entries in the doc- 
uments filed in the criminal case renders it “impossible to say from 
merely examining the papers filed in the criminal case whether any of 
the 98 entries in issue in this case were meant to be included in the civil 
case.” Id. (footnote omitted). Defendant contends plaintiff's failure to 
support its contention with case law that “a nonspecific or ambiguous 
set of criminal papers were used to establish collateral estoppel of fact in 
a subsequent civil proceeding” underscores the lack of a sufficient basis 
for plaintiffs motion for partial summary judgment. Jd. at 3-4. Further- 
more, defendant argues the criminal matter not only concerns a differ- 
ent kind of fasteners than the civil complaint, but there is also a gap in 
the time period covered by the criminal plea and the civil complaint. Id. 
at 4-5. These differences and others, defendant concludes, demonstrate 
that the “documents filed in the criminal case cannot be definitely corre- 
lated on their face in any way with the 98 direct import entries which are 
in issue in this [civil] case.” Id. at 6. 

The doctrine of collateral estoppel permits issues that were actually 
determined by a court of competent jurisdiction to be treated as conclu- 
sive in a subsequent suit involving the parties to the prior litigation. 
Cabot Corp. v. United States, 12 CIT 664, 670, 694 F. Supp. 949, 953-54 
(1988) (citation omitted). A prior criminal conviction, whether by jury 
verdict or by guilty plea, generally can be used by the government to 
estop a defendant from denying civil liability in a later proceeding. Dae- 
woo Int'l, 12 CIT at 893, 696 F. Supp. at 1538 (citation omitted). A neces- 
sary step in advancing a collateral estoppel argument, however, is a 
showing that the issue under dispute was litigated in the earlier pro- 
ceeding. Here, there is no reference in the information or the plea agree- 
ment to the ninety-eight specific entries at issue in the civil complaint. 
There is simply no means by which defendant’s liability as to those nine- 
ty-eight entries can be precluded from consideration in this civil action 
when the ninety-eight entries were not a part of the criminal informa- 
tion or plea agreement. Plaintiffs motion for partial summary judgment 
on the issue of defendant’s liability on the grounds of collateral estoppel 
is denied. 


C. Defendant’s Motion to Strike: 


Defendant moves for an order striking or excluding new evidence and 
new arguments raised in plaintiffs reply brief and in plaintiffs supple- 
mental appendix. Defendant claims plaintiff is seeking an unfair and 
improper advantage by including new evidence and advancing new 
arguments when defendant has “no further opportunity or right to 
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respond to the new evidence and/or new arguments.” Defendant’s 
Memorandum in Support of Motion to Strike at 2 (Def.’s Mem.). Defen- 
dant cites several cases for the proposition that “supplemental affida- 
vits submitted in support of summary judgments motions may not and 
should not be considered.” Def’s Mem. at 3 (citing Useden v. Acker, 947 
F.2d 1563,1571-72 (11th Cir. 1991), cert. denied, 113 5. Ct. 2927 (1993) 
(other citations omitted)). In addition, defendant claims plaintiff 
unfairly included improper and unauthenticated documents in its reply 
brief, appendix, and supplemental appendix and that such documents 
“should be given no consideration by this Court.” Jd. at 2. 

Plaintiff responds first that its reply papers “raised no new argu- 
ments but simply replied to defendant’s arguments” and that plaintiff 
“has the right to respond to the new issues and arguments raised in 
defendant’s opposition.” Plaintiff's Memorandum in Opposition to 
Defendant’s Motion to Strike at 2-3 (Pl.’s Mem.). Second, plaintiff dis- 
tinguishes defendant’s cited cases arguing those cases concerned affida- 
vits filed on the eve of the hearings unlike the documents at issue here, 
which were “timely filed in accordance with the Court’s scheduling 
order.” Pl.’s Mem. at 4. The issue here, plaintiff asserts, is not one of 
timeliness, but whether plaintiffs reply was “properly limited to rebut- 
ting the matters raised in the defendant’s opposition.” Jd. at 5. Finally, 
plaintiff rejects defendant’s assertion that plaintiff's documents are 
unauthenticated and cites U.S. CIT R. 56(f), which permits supporting 


and opposing affidavits made on personal knowledge and averring facts 
admissible in evidence. 

After reviewing the parties’ papers and contentions, the Court holds 
plaintiffs reply brief and supplemental appendix properly respond to 
the issues and arguments raised in defendant’s papers. Defendant’s 
motion to strike is denied. 


CONCLUSION 


The Court denies defendant’s motion for summary judgment because 
there appear to be material questions of fact as to whether the statute of 
limitations has expired, which facts are better left for determination at 
trial. The Court denies defendant’s motion for summary judgment to 
dismiss the complaint for failure to set forth allegations of fraud with 
sufficient particularity. The Court holds defendant was not denied sub- 
stantive or procedural due process of law administratively by Customs 
and accordingly denies defendant’s application to dismiss the com- 
plaint. The Court grants plaintiff's motion for partial summary judg- 
ment to the extent that defendant’s affirmative defense pertaining to its 
asserted denial of substantive and procedural due process is dismissed. 
The Court holds the prosecution of the complaint is not barred by the 
prohibition against double jeopardy and denies defendant’s application 
to dismiss the complaint. The Court grants plaintiff's motion for partial 
summary judgment to the extent that defendant’s affirmative defense 
of double jeopardy is dismissed. The Court denies defendant’s motion 
for summary judgment based on a violation of the Eighth Amendment 
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to the United States Constitution. The Court denies defendant’s 
application to strike the challenged material in plaintiffs reply brief and 
supplemental appendix. 

The Court denies plaintiff's motion for partial summary judgment on 


the grounds of collateral estoppel pertaining to the issue of defendant’s 
liability. 
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